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Clean Water Act Regulatory TAS Opportunities

CWA section 
303(c)

• Water Quality 
Standards

• May concurrently 
include CWA 
section 401 TAS
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• Impaired Waters 
Listing

• Total Maximum 
Daily Load 
Program
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CWA 303(d) 
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CWA sections 
401 and 

401(a)(2) 

• Water Quality 
Certification

• Neighboring 
Jurisdictions 
Process
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CWA 401 
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CWA section 
402

• National 
Pollution 
Discharge 
Elimination 
System Permits
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CWA section 
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• Discharge of 
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Materials
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https://www.epa.gov/wqs-tech/tribes-and-water-quality-standards
https://www.epa.gov/wqs-tech/tribes-and-water-quality-standards
https://www.epa.gov/tmdl
https://www.epa.gov/tmdl
https://www.epa.gov/cwa-401
https://www.epa.gov/cwa-401
https://www.epa.gov/npdes
https://www.epa.gov/npdes
https://www.epa.gov/cwa-404/permit-program-under-cwa-section-404
https://www.epa.gov/cwa-404/permit-program-under-cwa-section-404
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Background: 
What is Clean Water Act (CWA) section 401?

Under CWA section 401:

Section 401 applies to any federal license or permit that may result in a discharge 
into waters of the United States.
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A federal agency may not issue a license or permit to conduct any activity that 
may result in any discharge into “waters of the United States”, unless the state 
or authorized tribe where the discharge would originate either issues a CWA 
Section 401 water quality certification or waives certification.



When section 401 certification is required

Section 401 certification is required for any 

Federal license or permit to conduct any 

activity that may result in any discharge 

from a point source into “waters of the 

United States.”
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Examples of Federal license or permits that may 

trigger the need to seek section 401 certification



Who is involved 
in CWA 

section 401 
certification?
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Final 2023 Rule: Certification Process
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Final 2023 Rule: Post-Certification Process
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TAS for the section 401 program
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Treatment 
in a similar 
manner as 

a state 
(TAS)

As certifying authorities, Tribes with TAS may grant, grant with conditions, deny, or waive 
certification based on whether a federally licensed or permitted project will comply with sections 
301, 302, 303, 306, and 307 of the CWA and any other appropriate requirements of Tribal law.

Upon receiving TAS for section 401, Tribes have two roles:

2) Accorded the status of ‘‘neighboring jurisdiction’’ for 
purposes of section 401(a)(2):

If EPA makes a ‘‘may affect’’ finding, the notified neighboring jurisdiction may object to the 
issuance of the Federal license or permit if they determine that a discharge from the project ‘‘will 
violate’’ any of its water quality requirements and request a public hearing from the Federal 
licensing or permitting agency

1) Responsible for acting as a certifying authority for projects 
that may result in a discharge into waters of the United 
States on their Indian reservations
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TAS 

Application 

Criteria
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Section 401 TAS application templates
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Link to 401 TAS webpage
Link to 401 TAS application template

Link to 401(a)(2) TAS webpage
Link to 401(a)(2) TAS application template

1 2

1

2
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https://www.epa.gov/cwa-401/treatment-similar-manner-state-tas-clean-water-act-section-401
https://www.epa.gov/system/files/documents/2024-01/template_for_401_tas_application_12052023-508.docx
https://www.epa.gov/cwa-401/treatment-similar-manner-state-tas-clean-water-act-section-401a2
https://www.epa.gov/system/files/documents/2024-01/template_for_401a2_tas_application_12052023-508_0.docx


401 TAS 401(a)(2) TAS

First section of 401 TAS 
materials includes:
• Overview of 401
• Obtaining TAS
• Application Checklist
• Responsibilities
• Processing Procedures
• Funding Opportunities
• Additional Resources
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401 TAS 401(a)(2) TAS

Second section of 401 
TAS materials includes:
• TAS application 

template with where 
Tribe fills in [blue text]
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401 TAS 401(a)(2) TAS

Third section of 401 
TAS materials includes:
• Instructions on how to 

use the application 
template

• Additional resources 
on the application 
components and 
review process
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Section 303(c) TAS application template

Link to 303(c) Tribal webpage
Link to 303(c) TAS application template
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https://www.epa.gov/wqs-tech/tribes-and-water-quality-standards
https://www.epa.gov/wqs-tech/water-quality-standards-tools-tribes


More Information

Please visit the 
CWA Section 401 website, 

https://www.epa.gov/cwa-401
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https://www.epa.gov/cwa-401


Available Resources
Rule Provision Comparison

Recorded 
Webinar: Final 
Rule Overview

Recorded Webinar: 
Implementation 
Considerations

Overview Fact sheet 
(in English and Spanish)

One-page Fact sheet 
(in English and Spanish)
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https://www.epa.gov/system/files/documents/2023-09/Appendix%20A%20from%20the%20Economic%20Analysis%20for%20the%20Final%202023%20Rule%20%E2%80%93%20Rule%20Provision%20Comparison%20Table_508.pdf
https://www.youtube.com/watch?v=QJCHijhEOUw
https://www.youtube.com/watch?v=QJCHijhEOUw
https://www.youtube.com/watch?v=QJCHijhEOUw
https://www.youtube.com/watch?v=d4BNBB28ktw
https://www.youtube.com/watch?v=d4BNBB28ktw
https://www.youtube.com/watch?v=d4BNBB28ktw
https://www.epa.gov/system/files/documents/2023-09/Overview%20Fact%20Sheet%20on%20the%20Final%202023%20Rule_508.pdf
https://www.epa.gov/system/files/documents/2023-09/Espanol_hoja%20informativa%20general%20para%20la%20norma%20de%202023_9-18-23.pdf
https://www.epa.gov/system/files/documents/2023-09/One-Page%20Fact%20Sheet%20on%20the%20Final%202023%20Rule_508.pdf
https://www.epa.gov/system/files/documents/2023-09/Espanol_hoja%20informativa_la%20norma%20de%202023_9-18-23.pdf


Questions?

Please send questions to

CWA401@epa.gov
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mailto:CWA401@epa.gov
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