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Background:
What is Clean Water Act (CWA) section 4017

Under CWA section 4o1:

A federal agency may not issue a license or permit to conduct any activity that
may result in any discharge into “waters of the United States”, unless the state
or authorized tribe where the discharge would originate either issues a CWA
Section 401 water quality certification or waives certification.

Section 401 applies to any federal license or permit that may result in a discharge
into waters of the United States.




When section 401 certification is required

Examples of Federal license or permits that may

Section 401 certification is required for an
9 y trigger the need to seek section 401 certification

Federal license or permit to conduct any
activity that may result in any discharge
from a point source into “waters of the
United States.”

EPA-issued CWA section 402 permits for
discharge of pollutants

FERC certificates for construction/operation
of interstate natural gas pipeline projects

CWA section 404 permits issued by Corps

Does it trigger section 4017 for discharge of dredge/fill materials

Individual licenses or permits

Shoreline permits issued by Tennessee
Valley Authority for shoreline construction
activities

General licenses or permits

Corps Civil Works projects

Rivers and Harbors Act section 10 permits
issued by Corps for construction of wharfs,
piers, etc.

Permits issued by states or tribes
pursuant to their authorized or
approved programs

QOO




PROJECT PROPONENT

applicant for a federal license or permit, or the entity seeking certification

All 50 states, the District of

Who 1S anOlved Columbia, and the territories
1n CWA CERTIFYING AUTHORITY @ Tribes with “treatment in a

a state or authorized tribe similar manner as a state” (TAS)
where the discharge for section 401

originates

9 EPA acts as the certifying
authority where there is no
authorized tribe or state

section 401
certification?

o

FEDERAL LICENSING OR PERMITTING AGENCY

any agency of the Federal Government to which application is made for a
Federal license or permit that is subject to CWA section 401
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Final 2023 Rule: Certification Process
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Final 2023 Rule: Post-Certification Process
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@ TAS for the section 401 program

FINAL 2023 RULE

A Tribe may obtain TAS for section 401 without
obtaining TAS for CWA section 303(c) water
quality standards. A Tribe may also obtain TAS
solely for section 401(a)(2) to participate as a
neighboring jurisdiction.

section
303(c)

PRE-FINAL 2023 RULE

Tribes could obtain TAS for section 401 through
the TAS process for water quality standards
(section 303(c)).
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Treatment
in a similar

marnner as

a state
(TAS)

Upon receiving TAS for section 401, Tribes have two roles:

1) Responsible for acting as a certifying authority for projects
that may result in a discharge into waters of the United
States on their Indian reservations

As certifying authorities, Tribes with TAS may grant, grant with conditions, deny, or waive
certification based on whether a federally licensed or permitted project will comply with sections
301, 302, 303, 306, and 307 of the CWA and any other appropriate requirements of Tribal law.

% 2) Accorded the status of “neighboring jurisdiction” for
purposes of section 401(a)(2):

If EPA makes a “may affect” finding, the notified neighboring jurisdiction may object to the
issuance of the Federal license or permit if they determine that a discharge from the project “will

violate” any of its water quality requirements and request a public hearing from the Federal
licensing or permitting agency

12



TAS for
Section 401

Roles/Responsibilities

Tribe eligible to determine when a federal license
or permit applicant must request a ?re-ﬁlmg
meeting with the tribe on their project:

Tribe _responsible for receiving requests for
certification from federal license or permit
project applicants?

Tribe responsible for collaborating with the
federal agency to set the timeframe to review
requests for certification?

Tribe responsible for issuing certification on
federally licensed or permitted projects?

Tribe eligible to receive notice when EPA
determines a discharge may affect a neighboring
Tribal jurisdiction’s water quality?

Tribe responsible for determining whether a
discharge from another jurisdiction will violate
tribal water quality requirements?

TAS for
Section
401(a)(2)

Neighboring
Jurisdictions
Process
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TAS
Application

Criteria

A descriptive statement that: (1)

describes the form of Tribal A description of the Tribe's
government, (2) describes the types of technical and management skills to

essential governmental functions administer

quality

currently performed by the Tribal certification program or a plan that
governing body, and (3) identifies the proposes how the Tribe will acquire

sources of authorities to carry out such skills
these functions

FEDERAL RESERVATION WATERS
RECOGNITION (1) Include a map or legal description of

A statement that Tribe the reservation area over which the Tribe

is recognized by the seeks TAS, and (2) a statement signed by
Secretary of the Interior the Tribe's legal counsel or equivalent
(e.g., Tribe is included official explaining the legal basis for the
on the list of federally Tribe's assertion of authority, as relevant
recognized Tribes) to the particular application

GOVERNING BODY FUNCTIONAL CAPACITY

ADDITIONAL
DOCUMENTATION

Additional documentation may be
required to ensure that EPA has what it
needs to determine if the Tribe has
addressed the required statutory and
regulatory criteria
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Section 401 TAS application templates

site of the Uni

s % United & e ) es
‘v" EPA Envi ental Protection 4 L EPAEmlrc-nn tal Protection
Age A Y 4

Agency

Laws & Regulations Report a Violation Environmental Topics Laws & Regulations v Report a Violation About EPA +

CWA Section 401 Certification CONTACT US CWA Section 401 Certification CONTACT US

Section 401 Certification
Home

Basic Information on
Section 401 Certification

Read Section 401

Final 2023 Clean Water Act
Section 401 Water Quality
Certification Improvement
Rule

Treatment in a Similar
Manner as a State (TAS) for

Clean Water Act Section 401

Treatment in a Similar
Manner as a State (TAS) for

Water Act Section

Qutreach and Engagement
on CWA Section 401
Certification

Treatment in a Similar Manner as
a State (TAS) for Clean Water Act
Section 401

Under the Clean Water Act Section 401 Water Quality Certification Improvement Rule (2023

Rule], Tribes may obtain treatment in a similar manner as a state (TAS) solely for section
401 or obtain TAS for the limited purpose of participating as a neighboring jurisdiction under
section 401(a

). Tribes have the opportunity to participate directly in the certification process
without applying for water quality standards by applying for TAS for the section 401 program
Tribes should consider TAS for the section 401 program if they are interested in issuing
certification decisions for their reservation [CWA Section 401(3

or participating in the
neighboring jurisdiction process (CWA Section 401{a){2)).

Application Template for Section 401

B 1AS Application Template for Administering a CWA Section 401 Water Qua ity
Certification Program |doc

Section 401 Certification
Home

Basic Information on
Section 401 Certification

Read Section 401

Final 2023 Clean Water Act
Section 401 Water Quality
Certification Improvement
Rule

Treatment in a Similar
Manner as a State (TAS) for

Water Act Section 401

Treatment in a Similar
Manner as a State (TAS) for
Clean Water Act Section
401(a)(2)

Outreach and Engagement
on CWA Section 401
Certification

Treatment in a Similar Manner as
a State (TAS) for Clean Water Act

Section 401(a)(2)

Under the Clean Water Act Section 401 Water Quality Certification Improvement Rule (2023

Rule), Tribes may obtain treatment in a similar manner as a state (TAS) solely for section 401

or obtain TAS for the limited purpose of parti

ating as a neighboring jurisdiction under

section 401(a)(2). Tribes have the opportunity to participate directly in the certification process

without applying for water quality standards by applying for TAS for the section 401 program.

Tribes should consider TAS for the section 401 program if they are interested in issuing

certification decisions for their reservation (CWA Section 401(a)(1)) or participating in the

neighboring jurisdiction process {CWA Section 401{a)(2}}.

Application Template for Section 401(a)(2)

B 1AS Application Template for Participating in the Section 401(z

MNeighboring Jurisdiction (docx) (750.2 K8}

| Process asa

Contact Us The Agency developed an application template to provide Contact Us The Agency developed an application template to provide
explanations and instructions for documenting how the Tribe Template explanations and instructions for documenting how the Tribe fTemplqte
meets the eligibility requirements to obtain TAS far section 401 in for Section meets the eligibility requirements to obtain TAS for section 401(a) or Section

its entirety. There is a separate application template for Tribes 401(3)(2}

{2) alone. There is a separate application template for Tribes

Lo1inits

interested in participating as a neighboring jurisdiction under Alone interested in obtaining TAS for section 401 in its entiret: Eﬂtlﬂ!ty
section 401(a)(2) alone. Upan receiving TAS for section 401, Tribes have two roles. First,
Upon receiving TAS for section 401, Tribes have two roles. First. A separate Tribes that receive section 401 TAS are responsible for acting as a A separate
Tribes that receive sectmnmlms.arere='pnn:ibte fnract-inga:'a webpage with the certifying authority for projects that may resultin a discharge into webpage with the
v =) = " 3 5 v s application
1 certifying authority for projects that may result in a discharge into application waters of the United States on their Indian reservations. As tDP o
emplate for
paters of the llpited States oo thairlodiang aryations p

certifying authorities, Tribes with TAS may grant, grant with

Link to 401 TAS webpage
Link to 401 TAS application template

Link to 401(a)(2) TAS webpage
Link to 401(a)(2) TAS application template
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https://www.epa.gov/cwa-401/treatment-similar-manner-state-tas-clean-water-act-section-401
https://www.epa.gov/system/files/documents/2024-01/template_for_401_tas_application_12052023-508.docx
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EPA Office of Wetlands, Oceans and Watersheds

TAS Application Template for Administering a CWA
Section 401 Water Quality Certification Program

This template is intended to assist interested Tribes in applying to EPA for eligibility to be treated in a
similar manner as a state (TAS) for the purpose of administering the Clean Water Act (CWA) section
401 water quality certification program. The template provides a simple explanation and organization
of relevant language to address the eligibility requirements for TAS approval for the section 401
program. This template does not apply to applications for TAS for section 303(c)* or section 401(a){2)*.

Overview

‘Water quality certification is a powerful tool to protect Tribal water quality from adverse impacts from
federally licensed or permitted projects (Figure 1). Under section 401, a federal agency may not issue a
license or permit to conduct any activity that may result in any discharge into "waters of the United
States” unless the authorized Tribe or state with jurisdiction over where the discharge will originate
provides a section 401 water quality certification or waiver of section 401 water quality certification.

Treatment in a similar manner as a state (TAS)

O

Responsibilities

Participate Requirements

PROCESS
Figure 1. The process for applying for treatment in a similar manner as a state (TAS) for section 401
starts with the interest of a Tribe to participate in the certification process. Thase interested may fill out
a TAS application, which includes four main requirements (see below). Once a Tribe receives TAS, they
should implement a section 401 water quality certification program and conduct the responsibilities
required of a certifying authority.

Section 401 applies to any federally licensed or permitted activity that may result in any point source
discharge into waters of the United States. The most common examples of federal licenses and permits
that may be subject to section 401 certification include:

* Tribes may continue to use the separate template available at https:/fwww.epa gov/was-tech/water-quality-
standards-toals-tribes ta apply for TAS for section 303(c) and section 401 concurrently if the Tribe is also interested
in administering a section 303(c) water quality standards [WQS) program.

? Tribes may also use the separate template for TAS for the purpose of participating in the section 401{a){2)
process as a neighboring jurisdiction. Please note that if the Tribe is applying to administer the section 401 water
quality certification program, this includes carrying out the responsibilities of a neighboring jurisdiction under
section 401(a)(2). If a Tribe is only applying for TAS for the section 401(a)(2) process, the Tribe will not receive the
authority under section 401(a){1) to issue certification decisions.
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First section of 401 TAS

materials includes:

Overview of 401
Obtaining TAS

Application Checklist
Responsibilities
Processing Procedures
Funding Opportunities
Additional Resources

EPA Office of Wetlands, Oceans and Watersheds

TAS Application Template for Participating in the
Section 401(a)(2) Process as a Neighboring Jurisdiction

This template is intended to assist interested tribes in applying to EPA for eligibility to be treated in a
similar manner as a state (TAS) for the purpose of participating in the section 401(a)(2) neighboring
jurisdictions process. The template provides a simple explanation and organization of relevant language
to address the eligibility requirements for TAS approval for this non-regulatory program. This template
does not apply to applications for TAS for section 303(c)* or for the entire section 4012 certification
program.

Overview

Water quality certification is a powerful tool to protect Tribal water guality from adverse impacts from
federally licensed or permitted projects. Under section 401, a federal agency may not issue a license or
permit to conduct any activity that may result in any discharge into “waters of the United States” unless
the authorized Tribe or state with jurisdiction over where the discharge will originate provides a section
401 water quality certification or waiver of section 401 water quality certification.

Once a certifying authority issues a section 401 water gquality certification or waiver, a neighboring
jurisdiction (which includes authorized Tribes and states) has the oppaortunity to provide input on the
issuance of the federal license or permit if EPA determines that a discharge from the certified or waived
project may affect the water quality of a neighboring jurisdiction (Figure 1). A federal license or permit
may not be issued until the neighboring jurisdictions process concludes. 33 U.S.C. 1341(a)(2); 40 CFR
121.13(d).

Treatment in a similar manner as a state (TAS)
f — ‘
g —
o —
@ =
Participate Requirements Responsibilities
PROCESS

Figure 1. Treatment in a similar manner as a state (TAS) for the section 401(a)(2) process starts with the
interest of a Tribe to participate in the certification process as a neighboring jurisdiction. Those

* Tribes may continue ta use the separate termnplate available at https-/fwww epa. gov/was-tech/water-quality-
standards-taols-tribes ta apply for TAS for section 303(c) and section 401 concurrently if the Tribe i also interested
in administering a section 303(c) water quality standards (WQS) program.

2 Tribes may also use the separate template (see https:/ /www.epa gov/cwa-401) for TAS for the purpose of
administering the section 401 certification program. Please note that if the Tribe is applying to administer the
section 401 water quality certification program, this includes carrying out the responsibilities of a neighboring
jurisdiction under section 401(a)(2). If a Tribe is only applying for TAS for the section 401{a){2) process, the Tribe
will nat receive eligibility under section 401(a}(1) to issue certification decisions.

1of 13

401(a)(2) TAS
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Please read the accompanying instructions and coordini
appropriate EPA Regional Office before using this templiate. |

TEMPLATE FOR TAS APPLICATION — SECTION 401 WATER QUALITY CERTIFICATION PROGRAM

[Enter Full Name of Tribe or use the Tribe’s letterhead]

APPLICATION FOR CLEAN WATER ACT ELIGIBILITY TO ADMINISTER
A SECTION 401 WATER QUALITY CERTIFICATION PROGRAMS

The [enter name of Tribe] hereby applies under section 518 of the Clean Water Act (CWA) to
the U.S. Environmental Protection Agency to become eligible to be treated in a similar manner
as a state (TAS) to administer a section 401 water quality certification program.

1. BACKGROUND [Optional section]

[The Tribe may choose to include this section to provide background information, e.g., Tribal
history, Tribal water resources, why the Tribe is applying for TAS for all of section 401.]

2. FEDERAL RECOGNITION (40 CFR 121.11(a)(1) and (b)(1))

The Tribe is listed as “[enter name of Tribe as shown on BIA list]” in the Secretary of the
Interior’s list of federally recognized tribes at 88 FR 2112, January 12, 2023 [check with
Regional Office to ensure that this is the most recent citation to use].

3. AUTHORITY OVER A FEDERAL INDIAN RESERVATION (40 CFR 121.11(a)(1) and 121.1(e))

The Tribe exercises governmental authority over a federal Indian reservation. [If applicable,
include the following sentence] This includes lands held by the United States in trust for the
tribal government that are not located within the boundaries of a formal reservation. See
section 5 of this application for more information about the description of the Tribe’s
reservation lands.

4. TRIBAL GOVERNANCE (40 CFR 121.11(a)(2) and (b)(2))

The [enter name of Tribe] has a governing body carrying out substantial governmental duties
and powers. [If applicable, include the following sentence] See the Tribe's previous TAS

€ Note that if the Tribe is applying to administer the section 401 water quality certification program, this includes
carrying out the responsibilities of a neighboring jurisdiction under section 401(a)(2).

8of 16

Second section of 401
TAS materials includes:

* TAS application
template with where
Tribe fills in [blue text]

Please read the accompanying instructions and coordinal
appropriate EPA Regional Office before using this template. I

TEMPLATE FOR TAS APPLICATION — CWA SECTION 401(a)(2) NENGHBORING JURISDICTIONS
PROCESS

[Enter Full Name of Tribe or use the Tribe's letterhead]

APPLICATION FOR CLEAN WATER ACT ELIGIBILITY TO BE
A NEIGHBORING JURISDICTION FOR THE PURPOSES OF SECTION 401(a)(2)®

The [enter name of Tribe] hereby applies under section 518 of the Clean Water Act (CWA) to
the U.S. Environmental Protection Agency to become eligible to be treated in a similar manner
as a state (TAS) to be a neighboring jurisdiction for the purposes of section 401(a)(2).

1. BACKGROUND [Optional section]

[The Tribe may choose to include this section to provide background information, e.g., Tribal
history, Tribal water resources, why the Tribe is applying for TAS for section 401(a)(2).]

2. FEDERAL RECOGNITION (40 CFR 121.11({a)(1) and (b){1))

The Tribe is listed as "[enter name of Tribe as shown on BIA list]” in the Secretary of the
Interior’s list of federally recognized tribes at 88 FR 2112, January 12, 2023 [check with
Regional Office to ensure that this is the most recent citation to use].

3. AUTHORITY OVER A FEDERAL INDIAN RESERVATION (40 CFR 121.11(a)(1) and 121.1(e))

The Tribe exercises governmental authority over a federal Indian reservation. [If applicable,
include the following sentence] This includes lands held by the United States in trust for the
tribal government that are not located within the boundaries of a formal reservation. See
section 5 of this application for more information about the description of the Tribe's
reservation lands.

4. TRIBAL GOVERNANCE (40 CFR 121.11(a){2) and (b){2))

The [enter name of Tribe] has a governing body carrying out substantial governmental duties
and powers. [If applicable, include the following sentence] See the Tribe's previous TAS

% Note that if the Tribe is only applying to be a neighboring jurisdiction for the purposes of section 401(a}(2), this
does not include the responsibilities for a certifying authority under section 401{a){1).

6of 13

401(a)(2) TAS
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Instructions for Use of Template

COORDINATION WITH EPA

EPA recommends that the applicant Tribe
coordinate with the appropriate EPA Regional
Office in using this template.

Depending on circumstances, more information
may be needed than is shown explicitly in this
template. EPA’s regulation at 40 CFR 121.11(b)(5)
provides that the Regional Administrator may
require additional documentation to support the
tribal application. EPA will be judicious in
requesting additional infermation to avoid
unnecessarily delaying the Tribal application
Process.

If a Tribe plans to refer to previous application
information in its application package, the
Regional Office can assist by verifying in its files
the previous application information to which the
Tribe refers.

HOW TRIBES CAN USE THIS TEMPLATE

Any Tribe can use this template to develop a TAS
application to administer a CWA section a section
401 water quality certification program.!

The template will be of most use to Tribes that
hawve previously qualified for one or more other
EPA programs and that wish to refer to
information contained in those previous TAS
applications in this new application.? The

* This template is designed for Tribes that apply for
TAS for the section 401 program. If the Tribe is
interested in only administering the section 401(a}(2)
program, the Tribe is encouraged to use EPA's
separate application template for TAS for a section
401(a){2) neighboring jurisdictions program. If the
Tribe is interested in administering the section 303(c)
water quality standards program and section 401
program, the Tribe encouraged to use EPA’s separate
joint application template for TAS for a section 303(c)
water quality standards program and TAS for a section
401 program. Tribes applying for anly one of these
programs or bath the CWA section 303(c) and 401

template generally assumes that such prior TAS
applications and approvals exist and that certain
information from the prior application|s) will be
relevant and transferable to the current TAS
application for section 401. If there have been no
such prior TAS applications/approvals, this
template may be of limited value because the
Tribe will need to provide the full information
specified in 40 CFR 121.11.

HOW WILL EPA REVIEW THE TRIBE'S TAS
APPLICATION

EPA will review and process a Tribe's TAS
application in accordance with the regulation at
40 CFR 121.11(c|. EPA will consider the
information that the Tribe provides in its
application, which may be based on the structure
and information described in the template, and
any information in previous TAS applications to
which the application refers, in determining
whether the Tribe gualifies for TAS.

Before making its decision, EPA's regulations
require the Regional Office to provide notice of a
Tribe's assertion of authority over waters
included in its TAS application to appropriate
governmental entities (states, Tribes, and other
federal entities located contiguous to the
reservation of the Tribe applying for TAS) for
comment. Consistent with established Agency
practice, EPA Regions also provide sufficiently
wide notice of an applicant tribe’s assertion of

programs should consult with the Regional Office,
which can assist in providing the appropriate template
far that purpose.

* Section 121.11(b) provides that, in this situation, the
Tribe that has previously qualified for TAS need only
provide the required infarmation which has not been
submitted in a previous application. Examples of
infarmation that may be transferable from a prior
application include descriptions of the Tribe's
povernmental functions, and information
demonstrating the boundaries of a reservation and
the relevant waters of the reservation.
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Third section of 401

TAS materials includes:
* Instructions on how to
use the application

template

Additional resources
on the application
components and
review process

1(a)(2) TAS

Instructions for Use of Template

COORDINATION WITH EPA

EPA recommends that the applicant Tribe
coordinate with the appropriate EPA Regional

Office in using this template.

Depending on circumstances, more infarmation may
be needed than is shown explicitly in this template.
EPA's regulation at 40 CFR 121.11(b)(5) provides that
the Regional Administrator may require additional
documentation to support the tribal application. EPA
will be judicious in requesting additional information
to avoid unnecessarily delaying the Tribal application
process.

If a Tribe plans to refer to previous application
information in its application package, the Regional
Office can assist by verifying in its files the previous
application information to which the Tribe refers.

HOW TRIBES CAN USE THIS TEMPLATE

Any Tribe can use this template to develop a TAS
application to participate as a neighboring jurisdiction
under CWA section 401(a){2).}

The template will be of most use to Tribes that have
previously qualified for one or more other EPA
programs and that wish to refer to information
contained in those previous TAS applications in this
new application.” The template generally assumes
that such prior TAS applications and approvals exist
and that certain information from the prior
application(s) will be relevant and transferable to the
current TAS application for section 401(a)(2). if there

* This termplate is designed for Tribes that apply for TAS for the section 401{a){2) role. If the Tribe is interested in
administering the entire section 401 pragram, the Tribe is encouraged to use EPA's separate application template
far TAS for a section 401 certification program. If the Tribe is interested in administering the section 303(c) water
quality standards program and section 401 program, the Tribe encouraged to use EPA’s separate joint application
template for TAS for a section 303(c) water quality standards program and TAS for a section 401 program. Tribes
applying for only one of these programs or both the CWA section 303(c) and 401 programs should eansult with the
Regional Office, which can assist in providing the appropriate template for that purpose.

* Section 121.11(b) provides that, in this situation, the Tribe that has previously qualified for TAS need only provide
the required information which has not been submitted in a previous application. Examples of information that
may be transferable from a prior application include descriptions of the Tribe's governmental functions, and
information demonstrating the boundaries of a reservation and the relevant waters of the reservation.

have been no such prior TAS applications/approvals,
this template may be of limited value because the
Tribe will need to provide the full information
specified in 40 CFR 121.11.

HOW WILL EPA REVIEW THE TRIBE'S TAS
APPLICATION

EPA will review and process a Tribe's TAS application
in accordance with the regulation at 40 CFR
121.11(c). EPA will consider the information that the
Tribe provides in its application, which may be based
on the structure and information described in the
template, and any information in previous TAS
applications to which the application refers, in
determining whether the Tribe gualifies for TAS.

Before making its decision, EPA's regulations require
the Regional Office to provide notice of a Tribe's
assertion of authority over waters included in its TAS
application to appropriate governmental entities
[states, Tribes, and other federal entities located
contiguous to the reservation of the Tribe applying
for TAS) for comment. Consistent with established
Agency practice, EPA Regions also provide sufficiently
wide notice of an applicant tribe's assertion of
authority so as to notify local governments and the
local public. See [88 FR 66558]. When requested, the
Office of Wetlands, Oceans and Watersheds in EPA
headquarters can assist the Regional Office by
establishing a website on which to post the Tribe's
application and supporting material to assist with
these notification procedures.

100f13
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Section 303(c) TAS application template

B= An official website of the United States government Here's how you know s

s 1 United States
.\"'EPAE‘M onmental Protection Search EPA_gov

Environmental Topics + Laws & Regulations Report a Violation About EPA »

WQ5 Home

What are Water Quality
Standards?

Federal WQ5 Requirements
Standards in Your Area
Federally Promulgated WQS
for Specific States,

Territories, and Tribes

Tribes and Water Quality
Standards

EPA Actions on Tribal WQS
and Contacts

WQS5 Handbook

=nce Library of WQS
nd Guidance

Documents
WQ5 Academy

R
News

Alerts about WQ5
d Events

Water Quality Standards: Regulations and Resources

CONTACT US

Tribes and Water Quality

Standards

Water quality standards (WQ5) provide the regulatory and
scientific foundation for protecting water guality under the
Clean Water Act (CWA). WQS not only set water quality
goals for a tribe’s water bodies, but also serve as the
regulatory basis for establishing water quality-based
treatment controls and strategies. To administer a WQS
program under the CWA, a tribe must apply to EPA for
authorization to be treated in a similar manner as a state
(TAS) (refer to the second tab above). To learn more about
WQS and coverage in Indian country, please refer to the

resources.

s Code of Federal Regulations Part 131 - Water Quality
Standards

= Water Quality Standards Handbook

= Water Quality Standards Tools for Tribes

= EPA Actions on Tribal Water Quality Standards and

Contacts
* Case Studies, Video, and Publications on Tribal Water

Qua

andards

On this page:

» Treatmentin a Similar Manner as States (TAS)

= Additional Information

Rulemakings

* Promulgation of

Tribal Baseline Water
Quality Standards
Under the Clean
Water Act

* Revising the Federal

Water Quality

Standards
Regulations to Protect
Tribal Reserved

Rights

tice of

* Advance Nc

Proposed Rulemaking

Federal Baseline

Water Quality

Standards for Indian

R vations

Treatment in a Similar Manner as States

(TAS)

r
Tl

Link to 303(c) Tribal webpage
Link to 303(c) TAS application template
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https://www.epa.gov/wqs-tech/tribes-and-water-quality-standards
https://www.epa.gov/wqs-tech/water-quality-standards-tools-tribes

More Information

...:

Please visit the i - “’..:

CWA Section 401 website, 8 . 8
https://www.epa.gov/cwa-401 I f:l

.....rsf
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https://www.epa.gov/cwa-401

Available Resources

One-page Fact sheet
(in English and Spanish)

“EPA

Clean Water Act Section 401 Water Quality Certification Improvement Rule

Under Clean Water Act (CWA) section 401, Congress provides states, territories, and Tribes with a tool to protect
water from adverse impacts that could result from federally licensed or permitted projects. The final 2023 Clean
Water Act Section 401 Water Quaity Certification Improvement Rule (2023 Rule) restores the fundamental
authority granted by Congress to states, territories, and tribes to protect water resources that are essential to
healthy people and thriving communities. The 2023 rule will support clear, efficient, and focused water quality
reviews of infrastructure and development projects that are key to economic growth.

Overview of the Final 2023 Rule:

The final rule provides stakeholders with a clear and

vital state, territory, and Tribal water resources by:

Supporting flexible, early coordination with stakeholders ~ The 2023 Rule provides states, territaries,
and Tribes with the flexibility to engage with project proponents and federal agencies before the

certification process b!gms Snle territory, and Tribal certifying authorities may decide when a pre-fiing

process

Clearly admmz the contents necessary to start the certification process ~ The 2023 Rule creates a
bright-line approach to defining the required contents in a request for certification, limiting delays for
project proponents, while still allowing state, territory, and Tribal certifying authorities to define the
water quality-related information necessary to start the certification process.
Ensuring actions occur within the 1.year statutory timeframe - The 2023 Rule slows crtiying

fed

eral the timeframe for review, up to the one-
year statutory maximum. Tn ensure timely action and negotiations, the 2023 Rule provides a 6-month
fthe y the certifying authority and federal agency do not

agree on a timeframe.
Focusing on the water quality-related impacts of federal projects ~ The 2023 Rule realigns the scope of
section 401 certification with ¥ the 2020 Rule.

023 Rule
regulatory certainty by clarifying important concepts such as emphasizing that states, territories, and
Tribes may only consider the adverse water quality-impacts from the activity.
Allowing projects to adapt easily and predictably to shifting context - The 2023 Rule does not allow
states, territories, and Tribes to unlaterally modify cetifications, ut nstead allows them to colaorate

Rule Provision Comparison

Appendix A. Rule Provision Comparison

Table A-1 compares major rule provisions, in plain language, under the 1971 Rule, the 2020 Rule, and the final rule.

1971 Rule and Practice

Table A-1. Comparison of rule provisions under the 1971 Rule, the 2020 Rule, and the final rule

2020 Rule

Final Rule

When certification is required

certification from the appropriate certifying
authority if a federally licensed or permitted

the United States.
While not addressed in 1971 Rule, case law
from the 9th Circuit held that only a point

Dombeck, 172 F.3d 1092 (9th Cir. 1998)).

A project proponent must request section 401

activity may result in a discharge into waters of

source discharge triggers section 401 (ONDA v.

Same as 1971 practice, but the regulatory
text explicitly provided that certification is
required for any license or permit that
authorizes an activity that may resultina
discharge.

Defined “discharge” for purposes of section
401 as a discharge from a point source into a
water of the United States, consistent with
ONDA.

«  Same as 1971 practice, but the regulatory
text explicitly provides that a certification or
waiver s required for any license or permit
that authorizes any activity which may resuit
ina point source discharge into waters of the
United States.

+  Preamble provides that a discharge for
purposes of section 401 is a discharge from a
point source into waters of the United States,
consistent with ONDA.

Pre-filin

by rule but were encouraged by some
certifying authorities.

Pre-filing meeting requests were not required

Project proponents were required to
request a pre-fiing meeting from a certifying
authority at least 30 days before requesting
certification.

«  Project proponents are required to request a
pre-filing meeting with a certifying authority
atleast 30 days prior to requesting
certification, unless waived or shortened by
the certifying authority.

Request for certification

Included five components that must be in a

authority.

certifying authorities.

with do so. Thi ! needs for flexibility (to protect water *  In practice, some states and authorized Tribes
uuamy over the life of a project) and the potential
agencies.

3 YouTube

For more information:
To learn more about the CWA Section 401 water quality cert
please visit the CWA Section 401 website. Available impleme|
Frequently Asked Questions, and fact sheets (in English and
1D No. EPA-HQ-OW-2022-0128) can be found at Regul

Webinar: Final

Final 2023

Office of Wetlands, Oce:

Recorded

- Overview Webinar
co Unlisted

Rule Overview

U.S. EPA

5.08

Clean Water Act Section 401
Water Quality Certification
Improvement Rule

1s and Watersheds
USS. Environmental Protection Agency

Final 2023 CWA Section 401 Water Quality Certification Improvement Rule

ik 3

(1] /> Share  «ee

certification request when EPA is the certifying

Did not define a certification request for other

.

Required all certification requests to be
written, signed, and dated and include
either seven or nine components, which are
based on whether the certification request
was for an individual license or permit, or
the issuance of a general license or permit.

« Requires all requests for certification to be in
writing, signed, and dated.

o Ifthe request for certification is for an
individual license or permit, it must include a
copy of the license or permit application
submitted to the federal agency and any

Overview Fact sheet
in English and Spanish)

YEPA

Clean Water Act Section 401
Water Quality Certification Improvement Rule
September 2023

EPA s finalizing a rule to support a timely and predictable water quality certification process under Clean Water
Act (CWA) section 401. The final 2023 CWA Section 401 Water Quality Certification Improvement Rule (2023
Rule) is grounded in the fundamental authority granted by Congress to states, territories, and Tribes to protect
water resources that are essential to healthy people and thriving communities over the past 50 years. For more
information on the 2023 Rule, see the CWA Section 401 website

Overview: Section 401 Empowers States, Territories, and Tribes to Protect Vital
Waters

Under CWA section 401, Congress provides states, territories, and Tribes with a tool to protect their waters from
adverse impacts that could result from federally licensed or permitted projects. As required by CWA section 401,
an applicant for a federal license or permit that may result in a discharge into waters of the United States must
obtain a water waiver from authority. Certifying authorities are typically a
state (which includes territories) or a Tribe with treatment in a similar manner as a state (TAS).

Federallicenses and permits that may require section 401 water quality certification include, but are not limited
to, CWA section 404 dredge and fill permits from the Army Corps of Engineers (Corps), hydroelectric licenses.
from the Federal Energy Regulatory Commission (FERC), and CWA section 402 pollutant discharge permits from
EPA. A broad range of individuals and entities seek section 401 certification for projects requiring these kinds of
permits, including businesses, federal and state agencies (e.., state departments of transportation),
contractors, and individual citizens. Thousands of water quality certifications are granted each year for a wide
range of projects.

Stakeholders in this process include:
Certifying authorities. The state, territory, or Tribe with TAS where the discharge from the proposed
federally licensed or permitted project originates, or EPA if a state, territory, or Tribe does not have
jurisdiction over the area.

Federal licensing or permitting agency. The federal agency whose license or permit is subject to section

401 certification.

e oo e i b L L L et Gl ]
centification for eir general

D YouTube

Final 2023

Clean Water Act Section 401
Water Quality Certification

Improvement Rule

Imple

entation Considerations

Office of Wetlands, Oceans and Watersheds
U.S. Environmental Protection Agency

Final 2023 CWA Sec. 401 Water Quality Certification Improvement Rule -

Implementation Considerations
o Unlisted

regulations for water quality certification in 1971, which remained in effect until the
1020 CWA Section 401 Certification Rule (2020 Rule). President Biden's Executive Order
take action to revise or
Following this review, the Agency announced its intention to revise the 2020 Rule to
of states, territories, and Tribes under section 401. The Agency's rulemaking effort was
akeholder input.

Recorded Webinar:

Implementation
Considerations
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https://www.epa.gov/system/files/documents/2023-09/Appendix%20A%20from%20the%20Economic%20Analysis%20for%20the%20Final%202023%20Rule%20%E2%80%93%20Rule%20Provision%20Comparison%20Table_508.pdf
https://www.youtube.com/watch?v=QJCHijhEOUw
https://www.youtube.com/watch?v=QJCHijhEOUw
https://www.youtube.com/watch?v=QJCHijhEOUw
https://www.youtube.com/watch?v=d4BNBB28ktw
https://www.youtube.com/watch?v=d4BNBB28ktw
https://www.youtube.com/watch?v=d4BNBB28ktw
https://www.epa.gov/system/files/documents/2023-09/Overview%20Fact%20Sheet%20on%20the%20Final%202023%20Rule_508.pdf
https://www.epa.gov/system/files/documents/2023-09/Espanol_hoja%20informativa%20general%20para%20la%20norma%20de%202023_9-18-23.pdf
https://www.epa.gov/system/files/documents/2023-09/One-Page%20Fact%20Sheet%20on%20the%20Final%202023%20Rule_508.pdf
https://www.epa.gov/system/files/documents/2023-09/Espanol_hoja%20informativa_la%20norma%20de%202023_9-18-23.pdf

Questions?

Please send questions to
CWA401@epa.gov



mailto:CWA401@epa.gov
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