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Background



Commonwealth of Virginia

Code of Virginia — State law
Virginia Water Protection Permit Program — State regulations (DEQ)
Virginia Tidal Wetland Banking Guidelines — State regulations (MRC)

No net loss

Final compensatory mitigation plan
Performance and monitoring

Site protection

Financial Assurances

Geographic service area requirements

| T—
~~

VIRGINIA DEPARTMENT OF
ENVIRONMENTAL QUALITY

Corps’ Norfolk District VIRGINIA %

2018 Mitigation Banking T e
Instrument (MBI) template

2018 Site Selection Criteria




Philadelphia

Commonwealth of Virginia |t
477 oé 3 DELAWARE
Mitigation Sites (Banks/ILF) R oy o =8

» Pending — 41 SOVA St o B

» Approved — 144 S8 ae v DN

. Sold-out — 59 S Ll Dok »

» Withdrawn or SR NGRS iy
Terminated — 65 '

Google

Discamer In most cases, RIBITS bank or ILF project limits are only appreximate (not sarveyed property imits)

https://ribits.usace.army.mil/ribits apex/f?p=107:2

 1st"“Bank™ Mitigation Area — 1982
« 1St Mitigation Bank - 1994
e 18t In-Lieu Fee Program — 1995


https://ribits.usace.army.mil/ribits_apex/f?p=107:2
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Oversight & Compliance Tools

Most decisive tool is an approved and signed MBI:

Federal and state law and regulation references

Site protection

Financial assurances (FA)

Mitigation work plan (MWP)

Maintenance & monitoring reports (MMR) — As-built & performance
Other reports — Credit ledgers, credit sales, FA

Release from monitoring / site closure

Long-term management plan (LTMP) & funding

Noncompliance



Oversight & Compliance Tools

Noncompliance:

“If the IRT determines that the Sponsor is in noncompliance with any provision of this
Instrument or that the mitigation [site] is otherwise not meeting Performance Standards, the

[IRT] Chairs may take appropriate action, including but not limited to suspending Credit

sales, initiating Adaptive Management, decreasing Available Credits, utilizing Financial

Assurances, and/or terminating the Instrument.” ~ Norfolk District MBI template (2018)

BONUS:
Modifying the Instrument / Performance Standards
Requiring Alternative Compensation
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Oversight & Compliance Tools

* Overall compliance * Internal audits — credit sales
* Credit releases * |IRT meetings
* Monitoring & Maintenance * SITE VISITS!

Reports (MMRS)
« MMR summary sheets
« MMR template
(in near future)

DEQ



Oversight & Compliance Tools

CRESLI0I0L DIRIL [ES LBl wEsLd. |

Other Financial
Assurances in place

Site/Bank Name Phase (M&M, LTMP, First Planting/Initiation
Catastrophic, if Signed LTMP & LTS (As-built report
required) Identified sometimes) Year 1 MMR

) Phase 1 20
Coan Mil Phase IA - Pond 20

Phase 1 March 2005

Coverly Mitigation Bank Phase 2 2007 2008

Phase 3 2008 20
Creeds Bank (City of Virginia Beach) Site Fall of 1998 July 1999 and March 200!

Daley Site (LBAMA)

Site credits released on
2/26/08

Dover Farms Bank 2009 2010

Dry Fork Bank Yes Yes 2019/2020 2020

Dundee Wetland Mitigation Bank buffer 2011
wetlands 11/09-3/10 2010
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Oversight & Compliance Tools

(Mitigation Site) - Wetlands (Date revised)
(Year) Release:
Initial Release
{15%) + (Year) Release: (Year) Release:
MBI or SDP As-built Credit Preservation  (Year) Release: As- Year 1 (upto 90%  Year 5 (up to
Mitigation Type Credit Total Total (100%) built (10%) cumulative) 100% cumulative)
Phase |
Wetland Restoration
Wetland Creation
Wetland Enhancerment
Wetland Preservation
Upland Bulfer Restoration
Upland Buffer Preservation
5% Conservation Easement
TOTAL 0.00 0.00 0.00 0.00 0,00 0.00
Phase Il
Wetland Restoration/Creation
Wetland Enhancerment
Upland Buffer Restoration
TOTAL 0.00 0.00 0.00 0.00 0,00 0.00
(Add Phases or rows, if needed)
GRAND TOTAL {Match with RIBITS) 0.00 0.00 0.00 0.00 0.00 0.00
RIBITS 0.00 0.00 0.00 0.00 0.00 0.00

(Add Total Percent
Release of Credits
columns as  Requested/Rel

needed) eased

HDIV/0!

#DIV/0|
#DIV/0)
¥DIV/0!
#DIv/ol
#DIV/0l
#DIV/0!

4DIV/0!
#DIV/0l
#DIV/0I

#DIV/0!

Total Credit Released T

l 0.00 I
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For \\'ETL_:_\}_\ID_S
Overview
. . | Date:
| Mih;,rxtion .Sik X\'Amc;
Oversight & Compliance Tools -
‘ Momlormg Yvnr
| Credit Release Reguest?
| CRR supporled by DEQ?
| Adaptive Management
i Proposed?
| Other Compliance Notes:
|
| DEQ Reviewer:
y { 1t Y orti B = Wetland Restoration/Creation/Enhancement
L I {“1- n ’-f L edil {\-"'L f I fT lca te i Parameler[ ; Plols Meeling | Performance Standard
& Performance®
Hydrology | >12,5% Growing Season
) ' Wetland Vegetation Dominance | = or > 50% Wetland Vegetation
This is to certify thae Virginia Department of Transportation | Deminance
has purchased Woody — Nalive Stems | 400 stems/acre or 30% Cancpy Cover
- | Waadv — Oak Species | 150 stems/acre (Vear 1-3)
305 stream credits in the ' Woody - Height | Height = or > 5 ft (Year 5-10) or 30%
5 | Canopv Cover
| Tlerhacoons - Native Caverage | ﬁ()"'ﬁ (Year 1); 80% (Year 2-10) or 30%
! | Canapy Cover
Invasive,/Nuisance Species | 5% or Y Acre Aerial Coverage
| Floating Aquatic ITabitats | Site-speeifie standands for floating
. : ) ) B . | (Optional) o o | aquaties
This stream credit purchase is designated for use in connection with | Soils (Creation in non-hydrie soils | Hydrie Soil Formation within depth of
Virginia Departmem: of Permit Mumber: WP4.12.4084 } only) ‘ l_h;;ql:l Sand — 6 in; Silt/Clay/Loam
Transportation | Tolal Plols Meeling ALL
| Performance

“Please signify parameters that were not regnired te be monitored with N/A.

Wetland Preservation

’ Parameler Plols Meeling Performance Slandard

! Performance® |

| Preserved Condition | Year 10 - Preserved area inlacl, in ils
i | approved condition

| Invasive/Nuisance Species | <5% or Va Acre Acrial Coverage

| Tolal Plols Meeling ALL

| Performance

“Please signify parameters that were not required to be momlowd with N/A
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Case Studies



Case Studies

All “life stages™ of a mitigation site have challenges:

* Development

* Implementation

* Monitoring

* Long-Term Management

PRM, too!

15



Development: Case Study

« Challenge: Financial assurance requirements / mechanisms
 Trigger: MBI template

e Sponsor: Locality

 Site: Public single-user mitigation site

« Communication:
« 2"d draft MBI, with comment response from 1st draft MBI
* IRT meeting — Re-introduce
» Conference call — FA

16



Development: Case Study
/‘

e |nitial Release (optional) - Bond or letter of credit
< M&M — Escrow account or casualty insurance
LTMP — Endowment or escrow account

MBI Template
FA Mechanisms

Initial Release - Capital Improvement Program

Proposed
P < M&M — Capital Improvement Program

FA Mechanisms

LTMP — Capital Improvement Program

Initial Release — N/A
< M&M — Capital Improvement Plan
LTMP — Locality management plan & budget

Resulting
FA Mechanisms

17



Implementation: Case Study

* Challenge: Property and site protection

 Trigger: Anonymous tip, compliance spreadsheet

« Sponsor: Private LLC — "Mitigation Development
Agreement” between 5 property owners (2 of
which were LLCs with 2+ controlling parties)

 Site: Private third-party mitigation site

« Communication:
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« Anonymous tip from banking community, large scale mitigation audit
« Regulators did some research on sites, flagged for compliance

« MANY phone calls, meetings, and emails!
« Continue to communicate....
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Implementation: Case Study

Sold Credit,

Minimal

/ Implementation \

No Site

SCC
Protection

Registration

Major Mitigation IRT
Issues Legal/Financial Sites Suspended
Issues “Unsecured” Credit Sales

No Managing

Bankruptcy Authority

Mitigation
Property Sold

1 DEQ



Implementation: Case Study

For suspension resolution, sponsor required to provide:

20

Redrawn mitigation site limits excluding properties not eligible

Written approval from all Sponsor LLC parties concurring with reinstatement
of mitigation operations

Subordination agreements associated with the site protection of all properties
Submit updated State Corporation Commission information

Documentation that LLC never guaranteed any loans

All credits generated from at least one property were removed from ledger

Confirm credit ledger

New schedule for implementation of mitigation activities

Updated proof of financial assurances (escrow account statements)
Submit required monitoring reports



Monitoring: Case Study

e Challenge: Failure to meet performance standards

* Trigger. MMR tracking spreadsheet

« Sponsor: Private LLC between 2 property owners
(both LLCs with multiple controlling parties)

 Site: Private third-party mitigation site

« Communication:
« Submit monitoring report, corrective action plan
* Site visit, conference call, and emails
* Termination proceedings

21



Monitoring: Case Study

Site protection recorded
Financial assurance posted (performance bond)
Initial credits released

Phase | wetland creation constructed Fe b i S e

Credits released

Credits released
Financial assurance released

Monitoring = Large-scale woody stem mortality = IRT suspended bank
¢ Old mining site = Soil infertility
 Corrective action plan and delayed monitoring = IRT approved

Monitoring = Performance standards met }
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Monitoring: Case Study =25

v idewrsad us

* No monitoring report submitted e - o
e Compliance = IRT requests bank status e |
* No corrective action completed; No further interest in banking

e Sponsor terminated the MBI:

« Formal request from two sponsor LLCs (signatures of all members)

« Proof that individuals representing LLCs are authorized
Permits and location of three impacts for which credits were sold
Bill of sale from another approved mitigation site to cover impacts
Acknowledgement from financial institution holding a lien on property
Vacate the site protection (declaration of restrictions)
Release the financial assurances (two escrow accounts) back to sponsor

2 DEQ



Long-Term Management: Case Study

« Challenge: Long-term management tasks & funding
 Trigger: Site closure, compliance spreadsheet

e Sponsor: Private incorporated company

 Site: Private, umbrella, third-party mitigation sites (4 sites)

« Communication:

 Discussions between regulators, sponsor, consultant, and
conservation easement holder

e Site visits, conference calls, and emails
« Bank closure proceedings

24



Long-Term Management:. Case Study

2003 2018
MBI Approval Bank Closure
e Sponsor agrees to e Sponsor ready to comply,
long-term management but needs more guidance
requirements for each site: e Regulators supplied current
e Find conservation LTMP template
easement holders e [nterested easement
e Establish endowments holder: “Wait, we cannot
for perpetual perform all these tasks!”

management

25



Long-Term Management: Case Study

* Current LTMP template may not be appropriate for older mitigation
sites with limited long-term management requirements and funding

« Some long-term management is better than none!

* IRT recommended the sponsor work with easement holder to
determine long-term management tasks:

« Annual site visit to ensure no trespass

* Replace fences, gates, signs

« Annual report (use easement holder’s template)

« Added — Defense of easement

« Removed — Observe wetland mitigation, invasive species management

26
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TIPS



Thoroughly Informed Practices for Sanity (TIPS)

* Listen!

* Refer sponsors to their MBI
 Refer permittees to their final mitigation plan @
* Clearly specify information you need KEEP

 Focus on solutions, not blame
* Collaborate..... Until it’s time to mandate
» Use lessons learned to improve program

CALM

AND
REGULATE ON

28
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www.deq.virginia.gov/Programs/Water/WetlandsStreams



mailto:Sarah.Woodford@deq.virginia.gov

