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Outline

> WOTUS In SCOTUS

o Riverside Bayview, SWANCC,
and Rapanos

> Clean Water Rule

o Litigation on the rule and the
proper judicial forum e et cnadtih

> Trump Administration actions
o Rescind, suspend, and replace

> Next steps and future
Scenarios




Status of Trump administrative actions affecting the Clean Water Rule

Suspension
Rule

November 2017
Proposal to suspend
CWER published in
Federal Register

Februarv 2018
Final rule suspending
CWR published in
Federal Register

Auvgust 2018
U.S. Dustrict Court
mnvalidates suspension
mule

1986/1988 Regulation
and pre-2015 guidance

2015 Clean Water Rule (CWR)

Repeal Rule

July 2017
Proposal to repeal CWR

Replacement
Rule

published m Federal Register

June 2018
Supplemental notice
re-opening public
comment period until
August 2018

EPA and Corps are
considening public
comments before making
final decision on the
repeal of the CWR

August 2017
EPA and Corps request
recommendations from
stakeholders and the public on

revisions to WOTUS definition

December 2018
EPA and Corps release
pre-publication version

of replacement rule;
comment period to open
after publication in the

Federal Register

Adapted from Gardner &
Okuno (201.8)



Status of Trump administrative actions affecting the Clean Water Rule

Suspension
Rule

November 2
Proposal to suspend
CWER published in
Federal Register

February 2018
Final rule suspending
CWR published in
Federal Register

Auvgust 2018
U.S. District Court
invalidates suspension
rule

1986/1988 Regulation
and pre-2015 guidance

2015 Clean Water Rule (CWER)

Repeal Rule

July 2017
Proposal to repeal CWE

published 1n Federal Register

June 2018
Supplemental notice
re-opening public
comment period until
August 2018

EPA and Corps are
considering public
comments before making
final decision on the
repeal of the CWE

RBH,
SWANCC,
Rapanos

‘\—._,_,_.--’—’/

Replacement
Rule

August 2017
EPA and Corps request
recommendations from

stakeholders and the public on
revisions to WOTUS definstion

December 2018
EPA and Corps release
pre-publication version

of replacement rule;
comment period to open
after publication in the

Federal Register




Riverside Bayview Homes

Non-navigable
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Wetland adjacent to
non-pavigable tributary
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Coastal wetland
subject to the
ebb and flow
of the tide
- 33 CFR § 328.3(a)(1)
Wetland adjacent to
traditional navigable waler
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SWANCC

Isolated waters
33 CFR § 328.3(a)X3)

Coastal wetland
subject to the
ebb and flow
of the tide
- 33 CFR § 328.3(a)(1)

Territorial sea
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Non-navigable
tributary
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Wetland adjacent to
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Rapanos
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Isolated waters

5-4

Non-navigable
tributary

414 1

Wetland adjacent to
non-navigable tributary
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9-0
Wetland adjacent to
traditional navigable water




Status of Trump administrative actions affecting the Clean Water Rule

Suspension
Rule

November 2017
Proposal to suspend
CWR published in
Federal Register

February 2018
Final mile suspending
CWE._ published in
Federal Register

August 2018
U.S. Dastrict Court
mvalidates suspension
rule

1986/1988 Regulation
and pre-2015 guidance

Repeal Rule

July 2017
Proposal to repeal CWR

Replacement
Rule

published in Federal Register

June 2018
Supplemental notice
re-opening public
comment period uniil
August 2018

EPA and Corps are
considering public
comments before making

final decision on the
repeal of the CWER.

Angust 2017
EPA and Corps request
recommendations from
stakeholders and the public on
revisions to WOTUS definition

December 2018
EPA and Corps release
pre-publication version

of replacement rule;
comument period to open
after publication in the

Federal Register




Clean Water Rule

> Proposed rule issued in April 2014
> Comment period until November 2014
> Final rule issued in June 2015

e EPA Espaiiol | msc#geie | o @iER | Tiéngviet | 320§
\’ United States Environmental Protection Agency
Learn the Issues Science & Technology =~ Laws & Regulations ~ About EPA Search EPA.gov ! Q_M

Waters of the United States Contact Us  Share
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Proposal to Protect Clean Water Do Yo YouTube

Clarifying protection under the Clean Water Act for streams and R
, wetlands that form the foundation of the nation's water resources. R

- Read an op-ed by Administrator McCarthy NIRRT W e et are i P> il protactsd
.' = Learn about the proposal to protect clean water a y

= Submit a formal comment (open until 11/14/14) Py -
"B Access all documents related to this rulemaking . ’
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From the Congressional Research Service ...

Figure |.Jurisdictional Waters under the Final Clean Water Rule
(Not drawn to scale)

Jurisdictional by Rule

Adjacent Waters
DRY
AND
100 100-YEAR
1,500 _FLOODALAIN
AT " OHWM ¢ /

1 T

Jurisdictional by Rule |f Jurisdictional If not an
located within 1,500 ft of "adjacent water” but there is
the high tide line, or the significant nexus to a
OHWM of the Great Lakes jurisdictional water
("adjacent waters”) determined case-by-case
Jurisdictional If there Is 2 Jurisdictional by Rule
significant nexus to a Rivers, streams, tributaries,

jurisdictional water Interstate waters and
determined case-by-case® wetlands, territorial seas

OHWM = Ordinary High Water Mark
* Nso applies 1o prairie potholes, Carolina and Delmarva Bays, Pocosing, western vernal pools, and Texas coastal prarie wetlands

Source: Prepared by CRS, from Department of the Army, Corps of Engineers, and Environmental Protection
Agency, “Clean Water Rule: Definition of “Waters of the United States,’ Final Rule," 80 Federal Register 37054-
37127, June 29, 2015.

Notes: “Jurisdictional by Rule” waters are jurisdictional per se without case-specific analysis. Other waters in
this figure may be jurisdictional if there is a significant nexus to a jurisdictional downstream water. See text for
discussion,




The litigation response ...

> United States District Courts
o 18 cases filed

> United States Circuit Courts of Appeals
o 22 petitions for review filed

KNOW THE FACTS:

Proposed Rule to Protect Clean Water
Regulation of ditches




A multitude of legal claims ...

> Procedural violations associated with the rulemaking

Process

o Substantial changes to proposed rule without additional public comment
o Final rule is not a “logical outgrowth” of the proposed rule

» Failed to make all information relied upon available to the public

» Failed to respond appropriately to comments

> Clean Water Act (statutory) violations

o Exceeds the agencies’ CWA authority
o Inconsistent with CWA's plain language

> Constitutional violations

o Commerce Clause
o ITenth Amendment
e Due Process Clause

> Other violations

o Regulatory Flexibility Act

o Unfunded Mandates Reform Act
» National Environmental Policy Act
o Anti-Lobbying Act

o EXxecutive Orders



Two-track litigation

US District Court US Court of Appeals
> August 2015: US District > October 2015: Sixth
Court for the District of Circuit Issues national
North Dakota Issues Injunction (before
preliminary injunction deciding whether it has

jurisdiction)

> Injunction applies in 13 ~ February 2016: Sixth
states Circuit decides, 2-1, that

It has jurisdiction

January 2017: US Supreme Court agrees
to review the Sixth Circuit case



National Association of Manufacturers
V. Department of Defense (Jan. 201.8)

OCTOBER TERM, 2017

> Unanimous B
decision authored SUPREME COURT OF THE UNITED STATES

Svllabus

by J u St I C e NATIONAL ASSOCIATION OF MANUE! IRERS v.

DEPARTMENT OF DEFENSE ET AL

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE BIXTH CIRCUIT

No. 16-299.  Argued October 11, 201 7—Decided January 22, 20

The Clean Water Act (Act) generally prohibits “the discharge of any

pu]]u.l.-.'ll:l by any pe: excepl in ex wrcumstances. 33
C. §141 A m.hu.rbq. of @ pollut i
pu]!ul.-.'ll:l. o navi wi g from any
igable waters” &
ted 51.;1.[-_-5 5-_-1.'I:jl.1r.|
important exceptions to th

| program u.dmm -

ll:-n.lJ lr}' 1.|:|l-_- Eml.r I:rtL‘t'[HJ Protection {EPA) under §1

- and a program administered by the Army Co { Engineers (Corps)
under §1344.
The statutory term “waters of the United States” delineates the

peographic reach of those permitting programs as well as u[]u.r
atantive pri wg of the Act. In 2015, the E
fered a de of that term through an age
Stat u to ry te Xt the Waters of the United tes Rule (WOTL
WOTUS Rule “impos enforceable dut
tribal povernments, or the privale sector.”
atated in i eamble, the Rule *
i " and iz instead “a definitional rule that cla
of' the statutory term “waters of the United States

4.

Laon.
federal distric




National Association of Manutacturers
V. Department of Defense

> Supreme Court rejects policy arguments: the
text IS clear

« Bifurcation of review occurs elsewhere in CWA (e.g.,
review of section 402 and section 404 permits)

o Congress did not prioritize guick and orderly
resolution of WOTUS rule challenges

o Congress’s plain language trumps the goal of
promoting national unifermity.



National Association of Manutacturers
V. Department of Defense

> The key take-aways:

A challenge to (any) WOTUS rule must
begin in U.S. District Courts

And thus the Sixth Circuit’s national
stay of Clean Water Rule is lifted




Meanwnhile ...




The White House
Office of the Press Secretary

For Immediate Release February 28, 2017

Presidential Executive Order
on Restoring the Rule of Law,
Federalism, and Economic
Growth by Reviewing the
"Waters of the United States"
Rule

EXECUTIVE ORDER

Sec. 3. Definition of "Navigable Waters" in Future Rulemaking. In connection
with the proposed rule described in section 2(a) of this order, the Administrator

and the Assistant Secretary shall consider interpreting the term "navigable

waters," as defined in 33 U.5.C. 1362(7), in a manner consistent with the opinion
of Justice Antonin Scalia in Rapanos v. United States, 547 U.S. 715 (2008).




Status of Trump administrative actions affecting the Clean Water Rule

Suspension
Rule

November 2017
Proposal to suspend
CWR published in
Federal Register

February 2018
Final rule suspending
CWE published in
Federal Register

August 2018
U.S. Dustrict Court
invalidates suspension
rule

1986/1988 Regulation
and pre-2015 guidance

2015 Clean Water Rule (CWR)

July 2017
Proposal to repeal CWE

published i Federal Register

June 2018
Supplemental notice
re-opening public
comment period until
August 2018

EPA and Corps are
considering public
comments before making
final decision on the
repeal of the CWE

Replacement
Rule

August 2017
EPA and Corps request
recommendations from
stakeholders and the public on

revisions to WOTUS definstion

December 2018
EPA and Corps release
pre-publication version

of replacement rule;
comment period to open
after publication in the

Federal Register




Status of Trump administrative actions affecting the Clean Water Rule

P

Suspension
Rule

November 2017
Proposal to suspend
CWR published in
Federal Register

February 2018
Final rule suspending
CWR published in
Federal Register

Augunst 2018
U.S. Dustrict Court
invalidates suspension
rule

1986/1988 Regulation
and pre-2015 guidance

2015 Clean Water Rule (CWR)

Repeal Rule

July 2017
Proposal to repeal CWER

published in Federal Register

June 2018
Supplemental notice
re-opening public
comment pertod uniil
August 2018

EPA and Corps are
considering public
comments before making
final decision on the
repeal of the CWE

Replacement
Rule

August 2017
EPA and Corps request
recommendations from
stakeholders and the public on

revisions to WOTUS definition

December 2018
EPA and Corps release
pre-publication version

of replacement rule;
comument period to open
after publication in the

Federal Register




Suspension Rule

EPA and the Army Finalize
Rule Adding an Applicability
Date to the 2015 Rule

The Environmental Protection Agency and U.S. Department of the
Army finalized a rule adding an applicability date to the 2015 Rule
defining “waters of the United States.” The 2015 Rule will not be
applicable until February 6, 2020. Read the Final Rule.

f "

.' - | N =
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Wait, what's an applicability
date?

Document Drafting Handbook




OFR Document Drafting Handbook

Effective date
The effective date is the date that we amend the CFR by following your amendatory

instructions. Therefore, effective dates cannot be retroactive and only rule documents that
amend the CFR have effective dates.

Compliance dates and applicability dates

Some rules include a compliance or applicability date in addition to an effective date. The

compliance or applicability date is the date that the affected classes must comply with the
rule. Place the compliance or applicability date after the effective date (see Example 3-9).

Table 3-3: Differences between effective dates and compliance or applicability dates
Effective Date Compliance/Applicability Date
Addresses the CFR placement. Addresses the person who must comply.
Is the date the rule affects the current CFR. Is the date the person must comply.

Is required by OFR. Is not required by OFR.
Must not be retroactive. May appear in DATES and CFR text.




Suspension Rule litigation

2:18-cv-00330-DCN  Date Filed 08/16/18 Entry Number 66 Page 1 of 18

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

SOUTH CAROLINA COASTAL
CONSERVATION L UE,
CHARLESTON WATERKEEPER,
AMERICAN RIVERS,
CHATTAHOOCHEE RIVERKEEPER,
CLEAN WATER ACTION, DEFENDERS
OF WILDLIFE, FRIENDS OF THE
RAPPAHANNOCK, NORTH CAROLINA
COASTAL FEDERATION, and NORTH
CAROLINA WILDLIFE FEDERATION,

IV. CONCLUSION
As adnimstrations change, so do regulatory priorities. But the requirements of
the APA remain the same. The court finds that the government failed to comply with

these requirements in implementing the Suspension Rule. Accordingly, the court

Plamntiffs, No. 2-18-cv-330-DCN . .
” o 2 =8 GRANTS summary judgment for the environmental plaintiffs, DENIES the

E.SCOTT PRUITT. as Administrator of the ORDER government's cross-motion for summary judgment, and ENJOINS the Suspension Rule

nationwide.

Agency; UNITED STATES
ENVIRONMENTAL PROTECTION
AGENCY; R.D. JAMES, as Assistant
Secretary of the Army for Civil Works: and
UNITED STATES ARMY CORPS OF
ENGINEERS,

AND IT IS SO ORDERED.

Defendants,

AMERICAN FARM BUREAU
FEDERATION, etal.,

Intervenor-Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
United States Environmental Protection )
)
)
)
)
)
)
)
)
)
)
)
)
)
)




Suspension Rule litigation

> Nationwide or universal injunction

* Certainly, nationwide l'I.'IjIJ.llI.‘I:Il.'.‘ITI.-u have the potential for abuse. As the Seventh
Circunt recently observed in C [ . Sessions, 888 F 3d 272, 288 (Tth Cir.
2018):

[U]nder the Obama admmistration, such imjunctions stymied many of the
President’s policies, with five nationwide mmjunctions issued by Texas
distnct courts 1n just over a vear[.] At that time, then-Senator and now-
Attorney General Sessions charactenzed the upholding of one such

nattonwide prehmimary imunction as “a victory for the Amencan people

and for the rule of law.™ Press Release, Sen. Jeff Sessions 11, June 23, 2016.

MNow, many who advocated for broad mjunctions in those Obamaera cases

are opposing them.
This court agrees that natiormwide injunctions should be vtilized “only 1n rare
circumstances.” ld. This 1s one such set of rare circumstances. Just because the political
shoe 15 on the other foot does not mean that nationwide njunctions are no longer
appropriate. What 1s good for the goose 1s pood for the gander.




Effect of invalidation of the
Suspension Rule?

The EPA Is providing this map for informational purposes oaly, and it cannct be
refied on for specific doterminabons or other logal purpeses, As the iitigaton
continues, the EPA wil update the map, when possible, to reflect the most

requests, please contact the Army Corps of Enginocrs or EPA, This map was
updated on Septermber 18, 2018

current information that s made available 10 the EPA and the Army . For speciic

Applicable Definition

| 2013 Clean Water Rde”

Pre-2015 Regutatiors and Guldance

" Also apphcatie in the U S terniones




Status of Trump administrative actions affecting the Clean Water Rule

Suspension
Rule

November 2017
Proposal to suspend
CWR published in
Federal Register

February 2018
Final mile suspending
CWE._ published in
Federal Register

August 2018
U.S. Dastrict Court
mvalidates suspension
rule

1986/1988 Regulation
and pre-2015 guidance

2015 Clean Water Rule (CWR)

Repeal Rule

July 2017
Proposal to repeal CWR

published in Federal Register

June 2018
Supplemental notice
re-opening public
comment period uniil
August 2018

EPA and Corps are
considering public
comments before making

final decision on the
repeal of the CWER.

Angust 2017
EPA and Corps request
recommendations from
stakeholders and the public on
revisions to WOTUS definition

December 2018
EPA and Corps release
pre-publication version

of replacement rule;
comument period to open
after publication in the

Federal Register




Replacement rule

> Emphasizes states’ role in CWA
Implementation

> WOTUS Includes:

o [raditional navigable waters

o [ributaries that contribute perennial or
iIntermittent surface flow to a TNW*

o Adjacent wetlands that abut or have a direct,
perennial or intermittent,** hydrologic surface
connection to other covered waters

*Or maybe only perennial tributaries **Or mayhbe not



Replacement rule: next steps

> 60-day written comment period once
published Iin the Federal Register

> EPA-Army informational webcast on
February 14, 2019

> EPA-Army public meeting in Kansas City
on February 27-28, 2019

AKX

> Agencies consider public input, and after
OMB review, Issue a final rule



Expect a multitude of
(familiar) legal claims, including...

> Procedural violations associated with the rulemaking process

o Substantial changes to proposed rule without additional public
comment

o Final rule is not a “logical outgrowth” of the proposed rule
o Fallure to respond appropriately to comments

o Fallure to provide a reasoned explanation for the change
o Fallure to consider the scientific record

» Fallure to consider the economic benefits of wetlands

> Clean Water Act (statutory) violations
o Inconsistent with CWA's plain language and its goals

> Other violations
o National Environmental Policy Act




Expect the challenges to be brought in
multiple U.S. District Courts

OCTOBER TERM, 2017

In accordance with T —
N atl on al ASS Q) C| at| on Of SUPREME COURT OF THE UNITED STATES

Syllabus

M a n u faCt u re rS V . NATIONAL ASSOCIATION OF MANUFACTURERS v.

DEPARTMENT OF DEFENSE ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR

Department of Defense |

No. 16-209.  Argued October 11, 2017—Decided January 22, 2018

The Clean Water Act (Act) genernlly prohibits “the discharge of any
pollutant by any person,” except in express circumstances. 33
IS, C §1311(a). A “discharge of a pollutant” includes “any addition
pollutant to navigable waters from any point source.”
tory term “navigable waters” in turn, means
“the waters of the ed States” §1362(7). or: §1311(a) con
tains important exceptions 1o the general prohibition on discharge of
L pollutants, including two pormi schemes that authorze certain
entities to discharge pollutants into navigable waters: the National
Pollutant Discharge ystem (NPDES) program adminis
tored by the al Protection Agency (EPA) under §1342,
and a program .:dxn.r..-lvrrd by the Army Corps of Engineers (Corps)
R - under §1344

The statutory term “waters of the United States™ delineates the
grographic reach of those permitting programs as well as other sub
/J stantive provisions of the Act. In 2015, the EPA and the Corps prof
fered a defi n of that term through an agency regulation dubbed

the Waters of the United States Rule (WOTUS Rule or Rule)

- -

request a nationwide or  |[EiEECEEEEEE

tribal governments, or the private sector.” 80 Fed. Reg. 3
stated in its preamble, the Rule “doss not establish any regulatory
- - - < requiremnents” and is instead “a definitional rule that darifies the
I t scopo of” the statutory term “waters of the United States™ Jd, at

370564

u n Ive rS a I nJ u n C I O n Thr.-n- are two principal avenues of judicial review of an EPA ac
tiwon.. Generally, pa say fi d.n!kiu:v- to fizal EPA actions in
federnl district courts, '\p.ull\ under the Administrative Procedure




Will states fill the gaps?

Resource and Programmatlc
Azsessment for the Proposed Revised
Definition of “Waters of

the United States"

15, Ervéron ol Froneooon AgTney
LN

Repartmat ot Hhis Ay

Some states may adjust their current practices in light of a revised definition of “waters of the
United States.” However, the agencies are not able to predict what changes might result from the
proposed rule. Additionally, the agencies are aware that there are currently, and have been in the
past, bills before state legislatures to either add or repeal laws that address the scope of state

regulation compared to federal requirements. While this could have an effect on the regulation of
waters that are not “waters of the United States™ in the future. the agencies will not speculate on
the outcomes of these efforts and instead are focused in this chapter on the information that is
available to the agencies at this time.




Will states fill the gaps?

> NoO.

WETLANDS

Calif. clinches new regs just in time for federal rollback STATE CONSTRAINTS

Ariel Wittenberg, EAE News reporter - Graanwire: Monday, Febnary 4, 2019 2
s pe S s slas State-Imposed Limitations on the Authority of

Agencies to Regulate Waters Beyond the Scope
of the Federal Clean Water Act

An ELI 50-State Study
May 2013




What would be likely effects If
CWA jurisdiction Is limited?

s
w— o —

> No need for CWA permit to fill *‘*{ﬁi‘
certain wetlands or streams, even |f =
they were subject of previous denial

Rollback of federal water rule
would have major impacts in ENVIRONMENTAL PROTECTION
Tucson area AGENCY

[EPA-R03-0W-2009-0985; FRL-9254-8]

By Tony Davis Arizona Daily Star  Dec 11, 2018

Final Determination of the Assistant
Administrator for Water Pursuant to
Section 404(c) of the Clean Water Act
Concerning the Spruce No. 1 Mine,
Logan County, WV

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice.




What would be likely effects If
CWA jurisdiction Is limited?

e o P ]
e

> No need for CWA permit means no :‘;@5'—‘—*

need for projects to provide offsets,
and thus there would be no need to
obtain mitigation credits

Trump's rule threatens booming $4B ‘restoration economy’




Unintended conseguences for
developers

> No need for CWA permit means no
need for ESA section 7 consultation
and Incidental take statement e

> But the ESA still applies and the
developer may then need to obtain
an ESA section 10 incidental take
permit



Thank you for your attention!




