
ECOLOGICAL RESTORATION BUSINESS ASSOCIATION WEBINAR

Letters of Credit (LOCs) as Financial Assurance Vehicles

This presentation includes a discussion of the definition and makeup of LOCs, the parties to the LOC contract and their 
responsibilities, and the typical duration of the LOC contract.  With that in mind, the presentation discusses the uses of 
LOCs and some minimum requirements established by USACE. LOCs as a form of financial assurance offer procedural and 
substantive benefits, but also present limitations and potential pitfalls.  

LETTERS OF CREDIT



Agenda:
Section I: Elements of Letters of Credit 

Section II: Parties and General 

Responsibilities under Letters of Credit

Section III: Using a Letter of Credit

Section IV: Considerations and 

Recommendations
Mr. Moore is the Vice President in charge of Finance and 
Administration for Westervelt Ecological Services. Mr. 
Moore has over 30 years of experience in financial 
management, contract coordination and corporate 
strategic planning oversight. 
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Overview of Letters of Credit

LOC is issued by the Issuing 
institution (Financial 
Institution or Bank)

LOCs are issued for a 
FIXED DOLLAR amounts 
for specific performance 
metrics

LOC’s contain forms that 
can be used to call upon 
the LOC



Elements of Letters of Credit

LOC’s are:
• short documents

• require a side agreement with the mitigation 
banker

• universal across the Country

Letters of Credit are 
legal contracts. They 
include parties and 
beneficiaries to the 
contract and outline 
the responsibilities.



Elements of 
Letters of Credit

Letters of Credit are known as 
“sight draft” mechanisms. The 
Issuing Institution pays upon 
mere presentation of sight draft 
and other documentation 
specified in the LOC.

LOOK… A sight draft 
mechanism!
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ROLE: Mitigation Bank Sponsor
Implement the contract and provide collateral

Responsibility to implement and 
maintain Mitigation Bank in 
accordance with Mitigation Bank 
Instrument.

Has agreement with Issuing Institution 
and may be required by same to provide 
collateral in the amount of the LOC.
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ROLE: Authorizing Agency/ Beneficiary
United States Army Corps of Engineers and/or State agency in charge of regulation of mitigation banks

LOC gives Beneficiary 
ability to call upon LOC

Mitigation Banker has 
failed to comply with the 
terms of the MBI

Bank has provided notice to 
Authorizing Agency of intent 
to not renew LOC

OR
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ROLE: Issuing Institution
(Financial Institution or Bank)

Must provide monies up to 
the amount of the LOC if 
presented with request for 
same 



Parties and General Responsibilities

Mitigation 
Bank 

Sponsor

Beneficiary
Issuing 

Institution

1 - MBI
Authorizing 

Agency



The performance bond will be for the total cost of 

construction ($400,000) and the letter of credit, applicable 

for the duration of the interim maintenance period, will be 

for 20% of the total cost of construction ($80,000).



Parties and General Responsibilities

Mitigation 
Bank 

Sponsor

Beneficiary
Issuing 

Institution

1 - MBI
Authorizing 

Agency

2 - Beneficiary 
Agreement



The purpose of this letter is to acknowledge that the 

National Fish and Wildlife Foundation (“NFWF”) has been 

authorized by the Natural Resources Conservation Service, 

and hereby agrees, to serve as beneficiary under that 

certain letter of credit, (Bank No. 2021-1), hereinafter 

referred to as the “L/C” with an effective date of July, 1 

2021, in the amount of Eight-Eight Thousand Dollars 

($88,000). 

July 20, 2021 

Landrum Neer 

Westervelt Ecological Services 

7348 South Alton Way 

Suite 9D 

Centennial, CO 80112 

RE: Agreement to Act as Beneficiary pursuant to the Letter of Credit in connection with 

the Mitigation Banking Instrument for the North Utica Agriultural Mitigation Bank 

Dear Mr. Neer: 

The purpose of this letter is to acknowledge that the National Fish and Wildlife 

Foundation (“NFWF”) has been authorized by the Natural Resources Conservation Service, and 

hereby agrees, to serve as beneficiary under that certain letter of credit, (Bank No. 2021-1), 

hereinafter referred to as the “L/C” with an effective date of July 1, 2021, in the amount of 

Eighty-Eight Thousand Dollars ($88,000).  The L/C was issued by Bank of America, N.A. at the 

request of Westervelt Ecological Services (the “Sponsor”) in connection with the Natural 

Resources Conservation Service Mitigation Banking Instrument for the North Utica Agricultural 

Mitigation Bank, Nebraska (“MBI”), dated March 2021, submitted in connection with the North 

Utica Agricultural Mitigation Bank (“Project”).   

The L/C was issued as security for Sponsor’s obligations to perform its obligations with 

respect to construction and achieving certain performance standards for the Project, hereinafter 

referred to as the “Work” under the MBI.    

The L/C represents financial assurances that the Natural Resources Conservation Service 

requires to secure performance of the Work if Sponsor fails to perform its obligations under the 

MBI.  The total dollar amount of the L/C is Eighty-Eight Thousand Dollars ($88,000) and 

consists of the following:  

- Eighty Thousand Dollars ($80,000), which represents the estimated cost to pay for

performance of the Work as outlined in the MBI.

- Plus, an additional amount of Eight Thousand Dollars ($8,000), which represents the

administrative fee to be assessed and collected by NFWF if and when NFWF is
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required to draw funds under the L/C to administer completion of all or a portion of 

the Work. 

 

NFWF will draw on the L/C if and when NFWF is notified in writing by the Natural 

Resources Conservation Service that either (1) Sponsor has failed to perform the Work in 

accordance with the MBI, and such failure has not been remedied within any applicable cure 

period; or (2) Sponsor has failed or refused to deliver an applicable extension, amendment, or 

replacement of the L/C in accordance with the terms of the MBI.   

 

In either such event, NFWF will draw on the L/C in the amount authorized or directed by 

the Natural Resources Conservation Service and thereafter apply the drawn funds as authorized 

or directed by the Natural Resources Conservation Service, subject to applicable law, to pay for 

performance of the applicable Work.  The Natural Resources Conservation Service and Sponsor 

understand that, for purposes of any such draw, NFWF will draw both the amount authorized by 

the Natural Resources Conservation Service to pay for performance of the applicable 

uncompleted Work and the fee to be collected by NFWF for NFWF’s administration of such 

drawn funds, calculated as ten percent (10%) of the amount drawn for Work costs (such fee 

amount, the “Draw Administration Fee”).   

 

To compensate NFWF for its services as beneficiary under the L/C, Sponsor shall pay to 

NFWF the following fees: 

 

(1) a single, one-time payment of Three Thousand Four Hundred Dollars ($3,400.00) for 

NFWF’s establishment of a L/C holding account and related management measures, 

which payment shall be made by Sponsor to NFWF within thirty (30) days after the 

date of this letter; and 

(2) an annual fee of One Thousand Dollars ($1,000.00) for NFWF’s annual 

administration as beneficiary under the L/C, which payment shall be made by 

Sponsor to NFWF annually within thirty (30) days after each anniversary date of the 

date of this letter for each year the L/C remains effective. 

 

For the avoidance of doubt, the fees set forth in the immediately preceding items (1) and 

(2) are separate and apart from, and shall not be credited against or deducted from, the Draw 

Administration Fee.  

 

Thank you for the opportunity to serve as L/C beneficiary in this matter.  If the foregoing 

accurately reflects your understanding of the purpose and operation of the L/C, and the parties’ 

respective rights and obligations with respect thereto, please so acknowledge by signing below 

and returning a copy of this letter to our attention.   

 

NFWF will draw on the L/C if and when NFWF is notified 

in writing by the Natural Resources Conservation Service 

that either (1) Sponsor has failed to perform the Work in 

accordance with the MBI, and such failure has not been 

remedied within any applicable cure period; or (2) 

Sponsor has failed or refused to deliver  an applicable 

extension, amendment, or replacement of the L/C in 

accordance with the terms of the MBI.



In either such event, NFWF will draw on the L/C in the 

amount authorized or directed by the Natural Resources 

Conservation Service and thereafter apply the drawn 

funds as authorized or directed by the Natural Resources 

Conservation Service, subject to applicable law, to pay 

for performance of the applicable Work. 
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If you have any questions about the foregoing, or would like to discuss our role as L/C 

beneficiary in more detail, please feel free to contact me or Bob Polin at your convenience. 

Sincerely, 

Timothy J. DiCintio 

Senior Vice President, Impact-Directed Environmental Accounts 

cc: Stephanie Tom Coupe, Senior Director, Impact-Directed Environmental Accounts, NFWF 

Bob Polin, Director, Impact-Directed Environmental Accounts, NFWF 

Agreed and Acknowledged: 

___________________________ ___________ 

By: ________________________________ 

Name: ________________________________ 

Title:    ________________________________ 

Date: ________________________________ 

Agreed and Acknowledged: 

________________________________________ 

By: Natural Resources Conservation Service 

Name: __________________________________ 

Title:   __________________________________ 

Date: ____________________________ ______ 

Britt Weiser
Acting State Conservationist

7/21/21



Parties and General Responsibilities

Mitigation 
Bank 

Sponsor

Beneficiary
Issuing 

Institution

1 - MBI
Authorizing 

Agency

2 - Beneficiary 
Agreement

3 - LOC 
Application



Beneficiary: (Name and Address)

National Fish and Wildlife Foundation

Attn: Mr. Bob Polin

1133 Fifteenth St., N.W., Suite 1000

Washington D.C., 2005

Applicant/Obligor: (Name and Address)

The Westervelt Company

DBA Westervelt Ecological Services, LLC

1400 Jack Warner Parkway NE

Tuscaloosa, AL 35404



Expiration Date:______ (MM/DD/YY 

format, initial expiration date if automatically 

extending), or ⌧ Expire one year from issue 

Date

⌧ Expiration Date to be automatically extended



Transmission of Credit: Please transmit the 

original of the Credit yourself or through a bank selected 

by you to the following 

⌧ Beneficiary

☐ Applicant

☐ Other 

By selecting a party other than the beneficiary, I acknowledge and 

understand the rights of the beneficiary under an issued Standby Letter of 

Credit are unchanged regardless of where the original has been delivered.



Applicant’s Agreement and Signature: 
(Each party obligated either alone or jointly and severally with others 
to reimburse Wells Fargo with respect to the Credit must sign this 
Application below.)



Parties and General Responsibilities

Mitigation 
Bank 

Sponsor

Beneficiary
Issuing 

Institution

1 - MBI
Authorizing 

Agency

2 - Beneficiary 
Agreement

4 - Letter of 
Credit

3 - LOC 
Application



Ladies and Gentlemen:

We hereby open our irrevocable standby letter of credit in your 
favor for the account of the above referenced applicant in the 
aggregate amount of USD 88000.00 (USD Eighty Eight 
thousand and 00/100) which is available by payment upon 
presentation of the following Documents:



1. A draft drawn on us at sight marked “drawn under Wells 
Fargo Bank, N.A. standby letter of credit No. 
IS000234721U

2. The original letter of credit and any amendments attached 
thereto. 

3. A dated statement issued on the letterhead of the 
beneficiary and purportedly signed by an authorized 
representative stating: the applicant has failed to perform 
it’s obligations with respect to construction and achieving 
certain performance standards for the project, hereinafter 
referred to as the ”work” under the mitigation bank 
instrument for the North Utica Agricultural Mitigation Bank. 
We therefore demand payment in the amount of (insert 
amount) as same is due and owing. 





Using a letter of 
Credit

-Payable simply upon 
presentation

-Paid out for two reasons

-General exclusions prevent 
LOCs for being called upon for 
reasons unrelated to MBI

Where did we put 
that certificate 
again?



Other things to know when creating the LOC:

Language is open to modification- BE PERCISE!!

The LOC can be amended to reduce the amount as performance milestones are 
met

The LOC ties up the Sponsor’s debt capacity in the amount of the LOC



QUESTIONS?


