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Please Note

The views expressed here today are those of the
panelists in their personal capacity,
and do not necessarily represent the
organizations for which they work.
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Technical Difficulties
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If you have any technical difficulties
during the webinar
you can send us a question
in the webinar question box
or call Laura at (207) 892-3399.
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Webinar Tech Tips

If you are using the telephone to listen to the webinar:

Please mute both your computer’s microphone and speakers or
it will cause feedback.

Questions?

Please submit your questions for the presenters via the question
box.

TIP:

Close out other non-essential programs on your desktop.
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Register for upcoming
WEE%]'rars-__and wgctu;h pagst
webinar recordings

\ S
The mission of NAWM is to build capacity for stabe and tribal members and foster collaboration among the wetland community of practice by encouraging

the application of sound soence to wetland managemant and policy, promating the protection and restoration of wetlands and related aquatic resourcas,
and praviding training and education for members and the general public.
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NAWM BENEFITS of MEMBERSHIP

» Exclusive access to our live Member’s Webinar Series and * Access to a national network of wetland professionals
archived library of webinar recordings (8 per year). e Opportunities for involvement in NAWM committees
Topics alternate between science, policy, and legal issues. » Voting rights in elections of the Board of Directors and

* Free Certificates of Attendance for all NAWM live webinars. all issues presented to members to vote
(Non-members are charged $25.00 for each Certificate) * Access to a robust online collection of wetland references
You will have up to 60 days to retrieve your certificate. * Discount from other organizations for wetland trainings

e Access to NAWM Online Training Library with the and courses
opportunity to earn free Certificates of Completion * A sense of pride knowing that you have directly supported

* Free subscription to the NAWM'’s bi-monthly membership active wetland conservation efforts nationwide
newsletter, Wetland News e Groups of 10 or more — include your linked logo on the

* Free subscription to the NAWM'’s weekly news bulletin, homepage of the NAWM website
Insider's Edition * New — Access to a Members-only Federal Policy Tracker Tool

* Reduced rates for participation in NAWM workshops and e Coming Soon — Members-only Discussion Forums on a
training sessions range of topics

https://www.nawm.org/join-nawm
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CERTIFICATES OF ATTENDANCE

Who can get Certificates of Attendance?

Using ClassMarker to Download your
Certificate of Attendance

You must be an attendee during the entire live webinar
presentation.

You must have registered under your own name or if part
of a group, verify your attendance.

You are responsible for sending the NAWM certificate to
your accrediting organization.

A link to a page with instructions will be sent to everyone
who registered in an e-mail one hour after the webinar
ends.

You will need to create a unique username and password for
each certificate.

This will take you to the “test” where you will certify your
participation. If you certify your participation, click “yes.”

You will be prompted to download your certificate. If you
cannot download, go back into ClassMarker using your
password to print. Do not pay twice to download.

Certificates are free for NAWM members and $25 per
certificate for non-members.

NEW - All Certificates must be claimed no later than 60 days
from the live presentation.

For assistance , please contact Laura Burchill
at laura@nawm.org or (207) 892-3399.
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Today’s
Speakers

Marla Stelk (moderator) Donna Downing
NAWM NAWM

Jon Devine Timothy Hoffman Pat Parenteau
NRDC NY State AG'’s Office Vermont Law School s,
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In Memory of Steven Samuels

Association of State Wetland Managers
Hot Topics Webinar Series

What's Next for Waters of the U.S. (WOTUS)

LExy Mizr ke Uleen

Feb , 2018 2
10: 00 pm Eastern

Webinar Presenters:

*  Roy Gardner, Stetson University, College of Law
+ Stephen Samuels, Retired from the LS
Department of Justice

Carreniime: 2 ol Liligeriny

Part 1: Introduction: Jeanne Christie, Association of State Wetland Managers
Presenter: Stephen Samuels, Retired from the U.S. Department of Justice




National Association of Wetland Managers

Overview of the
Sackett Decision

DONNA DOWNING, NAWM SENIOR LEGAL POLICY ADVISOR
WEDNESDAY, JUNE 14, 2023




Background on Waters of the United States

1) Clean Water Act (CWA) programs apply to “navigable
waters,” defined as “waters of the United States including the
territorial seas.”

2) The CWA does not define “waters of the United States,”
(WOTUS) leaving the details of this key threshold term to EPA
and the Army Corps to define via regulation.

3) EPA and the Army Corps have defined WOTUS several times,
resulting in many legal challenges.

4) The latest challenge was before the U.S. Supreme Court in
Sackett vs EPA.




What Did Sackett Hold?

1) Sackett focused on wetlands, but the decision affects
jurisdictional status of all types of waters.

2) A relatively permanent stream or other body of water
connected to interstate traditional navigable waters is
considered a WOTUS.

3) Wetlands are WOTUS if they are “indistinguishable” from a
WOTUS to which they are adjacent and have a “continuous
surface connection” to that water.

4) The significant nexus standard is no longer valid for
identitying WOTUS.
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What Did Sackett Not Change?

1) Sackett did not change the federal procedure for identifying
wetlands. The Corps’ 1987 Wetland Delineation Manual and
regional supplements remain applicable.

2) Sackett focused on the geographic scope of the CWA, and did
not address regulated activities under the CWA such as what
is a “discharge.”

3) Sackett did not change states’ and tribes” authority under the
CWA to be more environmentally protective than the federal
program.




What are EPA and the Army Corps Doing Initially

in Response to Sackett?

1) Agencies’ website says they will interpret WOTUS consistent with Sackett
but offers no details yet.

2) Typically, after a Supreme Court decision like Sackett, agencies:
Consult with their counsels’ offices and DOJ about next steps.

Determine if a new regulation is required or desirable.
Clarify status of existing permits and jurisdictional determinations.

Look to past implementation practices under a legal standard (i.e., the
relatively permanent standard) and see if those interpretations remain valid.

(¢] (¢] (¢] @)

3) Agencies understand CWA programs are being implemented on a day-to-
day bglsis, and likely are working to clarify key issues as quickly as
possible.
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Where Do We Go From Here?

1) EPA and the Army Corps may do rulemaking defining WOTUS consistent with
Sackett, although they have not announced their plans.

2) The U.S. Congress may consider legislation to “fill the gap.”

3) Some states and tribes may choose to “fill the gap” in jurisdiction under state
and tribal law.

4) NGOs such as NAWM may develop model legislation or model regulations to
help state and tribal gap-filling actions.

5) Many will attempt to quantif\{‘the loss in resource protection from Sackett, and
potential environmental and health effects including for drinking water.

6) Anticipate continued litigation over how Sackett is interpreted and
implemented, with associated uncertainties.
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Panel Discussion Questions

1) After Sackett, must EPA and the Army Corps do a new rulemaking
defining WOTUS?

2) Does the decision in effect reinstate the 2020 NWPR definition?

3) Are there differences between the relatively permanent standard in
Sackett and in the 2006 Rapanos plurality opinion?

4) What are the aquatic resource implications of Sackett?
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Panel Discussion Questions

5) Why was the court in Sackett unanimous in its judgment?

6) How does the Sackett decision affect ongoing and future WOTUS
litigation?

7) What challenges and opportunities do you see for states and tribes
“filling the gap” in jurisdiction after Sackett?
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Audience
Questions?
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Wrap-Up and Final Thoughts




Thankyou'
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