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Clean Water Act $404 Assumption%at IS It,
How Does It Work, and
What Are the Benefits?

State assumption of the federal §404 program of the Clean Water Act has drawn support and criticism
since Congress opened assumption to states in 1977. EPAs Wetlands Director responds to the criticisms
of Mr. Wood and outlines its strengths, drawbacks, and value to states and tribes.

By Davip Evans

n my capacity as Director of the U.S. Environmental Protec-
I tion Agency’s (EPA’s) Wetlands program, I oversee efforts to

enhance state and tribal wetlands programs, including state
and tribal assumption of the Clean Water Act (CWA) §404 pro-
gram (§404 Assumption).' As such, I feel it is my responsibility to
clarify the requirements, oversight, and benefits of §404 Assump-
tion in response to Lance Wood’s Article in the March 2009 issue
of the Environmental Law Reporter’s News ¢& Analysis.> 1 will not
comment on the Environmental Council of the States’ legislative
proposal recommending restoration of the CWA’s jurisdictional
scope and changes to the §404 Assumption regulations, as EPA
and the Administration have not taken a position on it.

I. $404 Assumption

CWA §404 establishes a program to regulate the discharge of
dredged or fill material into waters of the United States, including
wetlands. Activities in waters of the United States regulated under
this program include fill for development, water resource projects,
e.g., dams and levees, infrastructure development, e.g., highways,
bridges, and airports, and mining projects. CWA §404 requires
a permit before dredged or fill material may be discharged into
waters of the United States unless the activity is exempt from CWA
§404 regulation, e.g., certain farming and forestry activities.

In enacting the §404 program, the U.S. Congress granted
states and tribes the option of assuming administration of the
§404 permit program. To assume the program, the state or tribe
must submit a request for assumption to EPA demonstrating that
their program: (1) is consistent with and no less stringent than
the federal program; (2) has an equivalent scope of jurisdiction
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for those waters they may assume; (3) regulates at least the same
activities as the federal program; (4) provides for public participa-
tion; (5) is consistent with the CWA §404(b)(1) Guidelines (the
environmental review criteria used in evaluating permit applica-
tions); and (6) has adequate enforcement authority.

Federal protections are not wholly lost under a state or tribal
§404-assumed program, as Mr. Wood asserts. Approved state and
tribal §404 programs must, at a minimum, regulate all the waters
they are eligible to assume that the federal government would regu-
late; regulate all the same dredge and fill activities the federal gov-
ernment would regulate; have mechanisms that provide for public
involvement, including citizen suit standing with respect to permit
decisions; and use environmental review criteria to evaluate the im-
pact of proposed projects when making permit determinations that
are consistent with the CWA §404(b)(1) Guidelines. While certain
federal laws, such as the Endangered Species Act® and the Coastal
Zone Management Act,” do not apply in the same manner to a
state-issued permit, the CWA §404(b(1) Guidelines provide for
consideration of many of the concerns addressed by those statutes
during the state permitting process. For example, the Guidelines
explicitly require consideration of impacts to threatened and en-
dangered species’ and impacts to coastal areas.® In other words, the
state or tribe must demonstrate how its program and procedures
are at least as comprehensive as or protective as the federal program
per the §404(b)(1) Guidelines. The federal protections are assured
through a rigorous assessment that the state or tribal program is
consistent with and is no less stringent than the federal program
and through EPA oversight of state or tribal permits. If a state per-
mit is not consistent with the Guidelines, and the state does not
take action to amend the permit for consistency, EPA objects to
the permit and gives it to the U.S. Army Corps of Engineers (the
Corps) to process as a federal permit.
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II. EPA’s Role in Assumption

EPA approves only those state and tribal §404 programs that are
consistent with and no less stringent than the federal §404 pro-
gram. A state or tribal program can be more expansive and/or
more protective of aquatic resources than the federal government’s
program. During the program approval process, the Corps, the
National Marine Fisheries Service (NMFS), and the U.S. Fish and
Wildlife Service (FWS) provide comments to EPA.

Once EPA approves the state or tribal program, EPA oversees
the state or tribal program by: reviewing state or tribal permits for
which review has not been waived;’ receiving and reviewing state
or tribal notification of permit applications; reviewing the state’s
or tribe’s annual report; and making site visits. In processing per-
mits, the state or tribe determines which permit determinations
need to be sent to EPA for review. If permit review is not waived,
the state or tribe sends a copy of the public notice to EPA, which
then provides the Corps, the FWS, and the NMFS a copy of the
public notice and 50 days in which to provide comments to EPA.
EPA uses these comments when deciding whether to comment
on, object to, or require conditions on the state or tribal permit.®
EPA also reviews state and tribal program modifications for con-
sistency with the federal program, oversees any §404 program
transfer back to the federal government, and, if needed, initiates
withdrawal of program approval when the program is no longer
consistent with the federal program and corrective actions have
not been undertaken to rectify the inconsistencies. This oversight
structure is similar to EPA’s role in Corps-issued §404 permits
where only a subset of permits are reviewed by EPA and the Ser-
vices; the vast majority of Corps permits are issued as general per-
mits or nationwide permits.

I11. Why States and Tribes Assume the §404 Program
In his Article, Mr. Wood suggests that states’ and tribes interest in
assuming the §404 program is to weaken environmental protec-
tions. EPA recently assessed state experiences relative to §404 As-
sumption and reached entirely different conclusions. In 2007, we
examined why states and tribes pursue $404 Assumption; what,
if any, challenges and barriers there are to §404 Assumption; and
what the benefits are.” We reviewed the §404 Assumption files
from nine states'® who seriously considered state assumption and
spoke to their staff.'" The results quantified and generally con-
firmed our understanding of state/tribal §404 Assumption is-
sues.'?

The states in this review reported that their primary reasons
for investigating §404 Assumption were to:

* increase permit review efficiency (nine states);

* provide more consistent and thorough protection of
water resources (four states); and

* achieve consistency in program administration (three states).

For those states that did not assume the program, the surveyed states
explained that they chose not to do so primarily because they:

* lacked state program equivalency and did not think
they could change their authorities to be consistent with
the federal program (four states);

* lacked sufficient state implementation funds (three
states); and

* faced difficulties in working out an acceptable way to
handle threatened and endangered species issues with

the FWS and the NMES (three states).

States that have assumed the §404 program believe that the com-
bination of federal and state involvement makes for a more stable,
consistently implemented program. But the lack of implementa-
tion funds is often a threshold barrier to §404 Assumption, short-
circuiting further investigation.

Shortfalls in program implementation funding currently is
causing Michigan," one of the two states that have assumed the
§404 program, to consider transferring the program back to the
federal government for administration. In reaction to this news, a
wide range of stakeholders, including the state chapter of Nation-
al Home Builders Association and several regional environmen-
tal groups, have expressed their support for the state’s program.
They cite a number of benefits to Michigan’s program including:
(1) permitting that is quicker, more comprehensive, and in some
cases more stringent than the federal program; (2) efficiency in
obtaining only one permit; and (3) the Michigan Department of
Environmental Quality staff’s greater familiarity with the aquatic
resources and ability to visit project sites (especially prior to permit
issuance).'® These letters speak loudly to the quality of Michigan’s
program and the potential benefits of §404 Assumption.

“EPA agrees that the best protection for aquatic
resources is a strong partnership between
the federal government and states and tribes.
However, we know that this partnership can be
achieved through a variety of approaches.”

IV. Importance of Federal-State Partnerships

EPA agrees that the best protection for aquatic resources is a strong
partnership between the federal government and states and tribes.
However, we know that this partnership can be achieved through a
variety of approaches, each with their own strengths and weaknesses.
For example, CWA §401 requires federal permit applicants to first
obtain state or tribal certification that the permitted discharge
will comply with applicable effluent limitations, water quality
standards, new source performance standards, and toxic and
pretreatment requirements. Thus, CWA §401 certification can be
avery powerful tool when the state or tribal certification conditions
are incorporated and enforced in the federal permit. The courts,
however, have limited §401 certification to those activities “affecting
water quality in one manner or another.”” An independent state
or tribal wetlands regulatory program that only fills the gaps in
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Resources

Learn more about EPA efforts
to assist states and tribes in
developing and enhancing
wetland programs by reading
the “Core Elements of an
Effective State and Tribal
Wetlands Program” at:
www.epa.gov/owow/wetlands/
initiative/cefintro.html

Read the original state
assumption text:
epa.gov/owow/wetlands/pdf/
40cfrPart233.pdf

Read the full Lance Wood
article in the March 2009
ELR News & Analysis
www.elr.info/NewsAnalysis/
index.cfm

federal jurisdiction can be a great complement to the
federal program if permitting processes are effectively
communicated and coordinated. An independent yet
parallel state or tribal permitting program that covers
at least the same scope and jurisdiction as the federal
program can ensure federal and state objectives are
achieved, but such a program can be seen as duplicative.
Implementation of a Corps-issued state programmatic
general permit'® can streamline potentially duplicative
federal and state programs, but they only apply to
waters found jurisdictional under the CWA and are
limited in scope to permits with minimal impacts. The
Corps must make permit determinations on projects
that may have more than a minimal impact on waters
of the United States on a case-by-case basis. State or
tribal assumption under §404, however, eliminates
duplicativeness and achieves federal and state or tribal
goals. A state or tribal §404 program can streamline
permitting, have a greater jurisdictional scope, and
regulate more activities than the federal program. State
assumption, however, can be expensive, particularly
since there is no specific federal funding for state or
tribal §404 program implementation. All of these
are very effective and efficient mechanisms states and
tribes can use in managing their aquatic resources, and
no one method is “clearly the superior approach,” as
Mr. Wood believes.

There are many federal-state approaches for man-
aging aquatic resources, and one approach may be right
for one state or tribe but not another. Because their
needs and resources vary, so must their management
options. EPA is committed to working with states and
tribes to enhance their program capacity and capability
in a manner that makes sense for the state and tribe and
their resources. EPA recently clarified what it considers
to be the key components of wetlands monitoring and
assessment, voluntary restoration and protection, water
quality standards for wetlands, and regulatory programs
in its Core Elements Framework."” This framework is
part of a broader effort to assist states and tribes with
the development or enhancement of their wetlands
programs—be it §401 certification, §404 Assumption,
or something in between.

“EPA is committed to working with states
and tribes to enhance their program capacity
and capability in a manner that makes sense
for the state and tribe and their resources.”

V. Conclusion
In my 25-plus years of service at EPA in several me-
dia programs, I have closely observed state and tribal
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participation in the implementation of environmental
programs. For example, from 1995-2002, I led the Su-
perfund program’s State and Tribal Site Identification
Center, which financially and technically supported
state and tribal participation in addressing abandoned
and uncontrolled hazardous waste sites. Since 2005, I
have observed and promoted state and tribal engage-
ment in the management of wetland resources. I have
perceived many reasons why states and tribes wish
to take the lead role in administering environmental
programs. While political considerations are among
them, as Mr. Wood states, I believe a sincere desire
to exert leadership in managing the state and tribal
resources is generally the strongest motivator. Regard-
less of their motivations, I have consistently been im-
pressed with the professionalism, creativity, and inno-
vation of state and tribal environmental managers as
they administer their programs in the face of difficult
fiscal and political challenges. EPA stands ready to
work with states and tribes to meet their goals by pro-
viding technical assistance and grants to help develop
their wetlands and aquatic resource programs.
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quiry if it spent money, invested significant staff time investigating
§404 Assumption, or was directed by the governor or legislature to
investigate $404 Assumption.

12. Some states cited more than one reason for their decision to investi-
gate $404 Assumption and why they did not assume the program.

13. Michigan assumed the §404 program in 1984. 49 Fed. Reg.
38948 (Oct. 2, 1984), codified at 40 C.ER. §233.70 (2008).

14. Letters, articles, and testimony from former Gov. William Milik-
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Association, etc., and the general public regarding the benefits of the
Michigan program over the federal §404 program far outnumber the
letters in support of voluntarily transferring the §404 program back
to the federal government. Many of the letters in support and against
the Michigan §404 program are available at http://groups.google.
com/group/michigan-wetlands?Ink=srg (last visited Mar. 30, 2009).
15. American Rivers v. Federal Energy Regulatory Comm’n, 129
E3d 99, 107, 28 ELR 20258, 20261 (2d Cir. 1997).

16. State programmatic general permits are a type of general permit
issued by the Corps that authorize, for the purposes of §10 of the
Rivers and Harbors Act of 1899 (33 U.S.C. §403), §404 of the
CWA (33 U.S.C. §1344), and/or §103 of the Marine Protection,
Research and Sanctuaries Act of 1972 (33 U.S.C. §1413), certain
projects that are also regulated by another federal, tribal, state, or
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17. U.S. EPA, Core Elements of an Effective State and Tribal Wet-
lands Program, http://www.epa.gov/owow/wetlands/initiative/ce-
fintro.html (last visited Mar. 30, 2009).

Sustainable Wetland Management, from page7

While humans often view impoundments as
long-term investments that provide a targeted ser-
vice to society (e.g., flood-protection), they clearly
have finite life spans. Lessons can be learned from
beaver dams, the natural analog to created impound-
ments. Beaver dams provide valuable wildlife habitat
over considerable periods of time, albeit at different
locations over time as existing dams breach and new
ones are constructed throughout drainage networks.
Periodic flooding of previously dry areas provides
the dynamic hydrology similar to that described
for flood-pulse processes of rivers, depressional wet-
lands, and coastal wetlands. In contrast, human-im-
pounded wetlands have more extended hydroperiods
that interfere with critical dry phases characteristic
of natural impoundments.

Impounded wetlands have short effective lives
because they serve as settling basins within otherwise
high energy systems that mobilize sediments. Filling
rates are much greater in small reservoirs and im-
poundments. Impounded wetlands also accumulate
solutes such as salts, nutrients, and environmental
contaminants, sometimes in quantities sufficient to
compromise ecological services. Although wetlands
are often touted as nutrient sinks that improve wa-
ter quality, excessive nutrient inputs contribute to
eutrophication, shifts in species composition, shifts
from diverse native plant communities to invasive
plants such as cattails, accelerated releases of green-
house gases, and downstream transport of phospho-
rus when impounded wetlands become phospho-
rus-saturated. Impoundments in lotic systems also
constrain the movement of aquatic organisms, yet
this problem has been poorly studied except for spe-
cies of economic importance or species of conserva-
tion concern. Because impounded wetlands change
hydroperiods, a concomitant shift in native biotic
communities also occurs when they are excavated
or impounded to extend hydroperiods for waterfowl
and livestock watering.

Despite these shortcomings, impounded wet-
lands represent a substantial portion of the wetland
habitats available today and will continue to provide

targeted ecosystem services. However, information
critical to their effective management is often lacking.
To minimize sediment and nutrient accumulations,
for example, managers need area-specific information
on composition of inflowing waters. In other cases,
knowledge of the source of the unwanted imports can
help identify upland areas to target with conservation
programs that reduce erosion and conserve topsoil
and stabilize agrichemicals. Regardless, most small
impounded wetlands will eventually fill with sedi-
ment, thus requiring remediation.

Conclusions

Managers are frequently faced with ecosystems where
natural processes that once maintained ecosystem ser-
vices have been greatly altered. Knowledge of the origi-
nal hydrogeomorphic setting and temporal cycles of
specific wetland types can prepare managers with tools
useful for implementing remediation practices that re-
cover some of the original wetland services. In so doing,
practices can be implemented that simulate natural pro-
cesses to achieve ecosystem sustainability through man-
aging productive systems rather than specific products.
Of course, for these practices to be implemented suc-
cessfully, administrative and policy support is necessary.
Understanding forces that drive productive ecosystems
is a key component of initiating and maintaining a sus-
tainable flow of goods and services.
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Resources

Read “Linking Ecosystem
Processes to Sustainable
Wetland Management” online at
www.wetlandsnewsletter.org:
NWN Volume 31, Number 1

The companion papers

to this article appeared in
Wetlands Volume 28, Issue 3:
“Application of a Geomorphic
and Temporal Perspective

to Wetland Management

in North America” and
“Linking Ecosystem Process
with Wetland Management
Goals: Charting a Course for a

Sustainable Future.”

Wetlands is online at:

www.sws.org/wetlands
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